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AGRICULTURE DECISIONS 
BEFORE THE SECRETARY OF AGRICULTURE 


UNITED STATES DEPARTMENT OF AGRICULTURE 


PREFATORY NOTE 


It is the purpose of this official publication to make available to 
the public, in an orderly and accessible form, decisions issued under 
regulatory laws administered in the Department of Agriculture. 


The decisions published herein may be described generally as 
decisions which are made in proceedings of a quasi-judicial (as 
contrasted with quasi-legislative) character, and which, under the 
applicable statutes, can be made by the Secretary of Agriculture, 
or an officer authorized by law to act in his stead, only after notice 
and hearing or opportunity for hearing. These decisions do not 
include rules and regulations of general applicability which are 
required to be published in the Federal Register. 


The principal statutes concerned are the Agricultural Marketing 
Agreement Act of 1937 (7 U.S.C. 601 et seq.), the Commodity 
Exchange Act (7 U.S.C. Chapter 1), the Grain Standards Act 
(7 U.S.C. 71 et seq.), the Packers and Stockyards Act, 1921 (7 
U.S.C. 181 et seq.), the Perishable Agricultural Commodities Act, 
1930 (7 U.S.C. 499a et seq.), and the United States Warehouse 
Act (7 U.S.C. Chapter 10). 


The decisions published are numbered serially, in the order in 
which they appear herein, as “Agriculture Decisions.” They may 
be cited by giving the volume and page, for illustration, 1 A.D. 
472 (1942). It is unnecessary to cite the docket or decision 
number. Prior to 1942 the Secretary’s decisions were identified 
by docket and decision numbers, for example, D-578; S. 1150. 
Such citation of a case in these volumes generally indicates that 
the decision is not published in the Agriculture Decisions. 


Current court decisions involving the regulatory laws ad- 
ministered by the Department will be published herein. 
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(No. 10,694) 






In re THOMAS L. JOHNSTON. P&S Docket No. 3692. Decided July 
5, 1966. 







Bonding requirements—Cease and desist—Consent 





Respondent is ordered to cease and desist from engaging in business under 
the act without being bonded as required by the act and the regulations 
issued thereunder. 






Mr. Garrett N. Wyss for complainant. 
Respondent pro se. 





























Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), hereinafter referred to as the Act, instituted by a complaint 
filed on June 1, 1966, by the Acting Director, Packers and Stock- 
yards Division, Consumer and Marketing Service, United States 
Department of Agriculture, charging respondent with violations 
of the Act and the regulations promulgated thereunder by the 
Secretary of Agriculture (9 CFR 201.1 et seq.), hereinafter re- 
ferred to as the regulations. 


Ta ee __—S 


Respondent filed an answer on June 23, 1966, in which he ad- 
mits the jurisdictional allegations of the complaint, neither ad- 
mits nor denies the remaining allegations, waives oral hearing 
and the report of the Hearing Examiner, and consents to the issu- 
ance of a specified order, with findings and conclusions, for the 
purpose of this proceeding only, based on all allegations contained 
in the complaint. Complainant has filed a recommendation stating 
that respondent is now in compliance with the bonding require- 
ments of the Act and regulations and that effectuation of the pur- 
poses of the Act does not appear to require that respondent be sus- } 
pended as a registrant and recommending that the cease and 
desist order consented to by respondent be issued. 


———————EEE— 


FINDINGS OF FACT 


1. The livestock auction markets known as Yuma Livestock 
Auction, Yuma, Colorado, Haxtun Sale Barn, Haxtun, Colorado, 
and Sterling Livestock Comm. Co., Inc., Sterling, Colorado, here- 
inafter referred to as the stockyards, are now, and were at all 
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times material herein, posted stockyards subject to the provisions 
of the Act. 


2. Respondent, who resides at 111 South Ash, Yuma, Colorado, 
is now and was at all times material herein engaged in the busi- 
ness of a dealer buying and selling in commerce livestock on his 
own account and is now and was at all times material herein so 
registered with the Secretary of Agriculture. 


3. The surety bond which respondent maintained to secure per- 
formance of his dealer obligations was terminated on February 
27, 1965. Respondent, by certified letter dated February 1, 1965, 
was informed of such termination date and was further informed 
that he would have to furnish a new bond if he continued to en- 
gage in business as a registrant subject to the Act after such 
termination date. Notwithstanding such notice respondent con- 
tinued to engage in the business of buying and selling livestock at 
the stockyards on his own account without filing and maintaining 
a reasonable bond or its equivalent to cover such dealer opera- 
tions, as required by the Act and the regulations. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 3 herein, 
respondent has wilfully violated section 312(a) of the Act (7 
U.S.C. 218(a)) and sections 201.29 and 201.30 of the regulations 
(9 CFR 201.29, 201.30). Inasmuch as complainant has recom- 
mended that the order consented to by respondent be issued, 
the order will be issued. 


ORDER 


Respondent shall cease and desist from engaging in business 
in commerce in any capacity for which bonding is required under 
the Act and the regulations without filing and maintaining a 
reasonable bond or its equivalent, as required by the Act and the 
regulations thereunder. 


This order shall become effective on the sixth day after service 
upon respondent. Copies hereof shall be served upon the parties. 
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(No. 10,695) 


In re TEMPLE KAYE CHADDOCK. P&S Docket No. 3648. Decided 
July 11, 1966. 


Bonding requirements—Insolvency—Cease and desist—Consent 


Respondent is ordered to cease and desist from engaging in business under 
the act without the required bond and operating while insolvent. 


Mr. Gerald P. Summers for complainant. 
Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), hereinafter referred to as the Act, instituted by a complaint 
filed on February 8, 1966, by the Director, Packers and Stockyards 
Division, United States Department of Agriculture, charging that 
respondent’s financial condition did not meet the requirements of 
the Act (7 U.S.C. 204) and that respondent wilfully violated the 
provisions of the Act and the regulations thereunder (9 CFR 
201.1 et seq.). 


On May 9, 1966, respondent filed an answer in which he admits 
the jurisdictional allegations of the complaint, neither admits nor 
denies the remaining allegations, waives oral hearing and the re- 
port of the Hearing Examiner, and consents to the issuance of a 
specified order with findings of fact and conclusions based on all 
the ailegations of the complaint. Respondent has also submitted 
a financial statement dated April 18, 1966. Complainant has filed 
a recommendation in which it states that it has reviewed respond- 
ent’s financial statement and has found that it demonstrates that 
his current assets presently exceed his current liabilities and that 
his financial condition therefore, now meets the requirements of 
the Act; that respondent has also filed an acceptable bond equiva- 
lent with this Department and is now in compliance with the bond- 
ing requirements of the Act and the regulations issued there- 
under; and that in view of the fact that the respondent has now 
brought his operations into compliance with the Act, effectuation 
of the purposes of the Act does not appear to require that respond- 
ent be suspended as a registrant under the Act. Complainant 
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recommends that the cease and desist order consented to by re- 
spondent be issued. 


) FINDINGS OF FACT 


) 1. The livestock markets listed below, hereinafter referred to 
as the stockyards, are now, and were at all times material herein 
posted stockyards subject to the provisions of the Act: Karnes 
City Livestock Auction, Inc., Karnes City, Texas, Hondo Livestock 
Auction Company, Inc., Hondo, Texas, Cuero Livestock Commis- 
sion, Inc., Cuero, Texas, Cotulla Livestock Commission Company, 
’ Inc., Cotulla, Texas, Bee County Livestock Auction, Beeville, 
Texas. 


2. Respondent, Temple Kaye Chaddock, is an individual re- 
siding at Cuero, Texas. Respondent is now, and was at all times 
material herein, engaged in the business of buying and selling 
livestock in commerce for his own account and was at all times 
material herein registered with the Secretary of Agriculture as 
) a dealer under the Act. 


) 3. Respondent’s surety bond was terminated on August 23, 
1965. The Area Supervisor of the Packers and Stockyards Divi- 
sion, Consumer and Marketing Service, United States Department 
of Agriculture, for the area that includes the State of Texas, by 
a letter dated July 29, 1965, and received by respondent on July 
30, 1965, notified respondent of his bond termination date and in- 
formed him that he would have to furnish the required bond if 
he continued to operate as a registrant under the Act after August 
23, 1965. Notwithstanding said notice, respondent continued to 
' engage in the business of a dealer, buying and selling livestock 
at the stockyards, without filing and maintaining a reasonable 
bond or its equivalent as required by the Act and the regulations. 


4. At the time of issuance of the complaint respondent’s current 
liabilities exceeded his current assets. As of September 21, 1965, 
respondent had current liabilities totaling $22,500.00 and current 
assets totaling $13,555.99, resulting in an excess of current lia- 
bilities over current assets of $8,944.01. As of October 20, 1965, 
respondent had current liabilities totaling $22,700.00 and current 
assets totaling $11,614.68, resulting in an excess of current lia- 
) bilities over current assets of $11,085.32. 


5. Respondent, during the period September 21, 1965, through 
October 20, 1965, operated as a dealer under the Act, buying and 
selling livestock in commerce for his own account, notwithstand- 
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ing the fact that during such period his current liabilities exceed- 
ed his current assets. 


CONCLUSIONS 


By reason of the facts set forth above, respondent has wilfully 
violated section 312(a) of the Act (7 U.S.C. 213(a)) and sec- 
tions 201.29 and 201.30 of the regulations (9 CFR 201.29 and 
201.30). Inasmuch as respondent has consented to the issuance 
of the order set forth below and complainant has recommended 
that such order be issued the order will be issued. 


ORDER 


Respondent shall cease and desist from: (1) engaging in busi- 
ness in any capacity for which bonding is required under the Act 
and the regulations without filing and maintaining a reasonable 
bond or its equivalent, as required by the Act and the regulations 
issued thereunder; (2) operating as a livestock dealer in com- 
merce while his current liabilities exceed his current assets. 


This order shall become effective on the sixth day after service 
thereof upon the respondent and copies hereof shall be served 
upon the parties. 


(No. 10,696) 


GOLDINGER Bros. INC. v. CLAYPOOL SALES, INC. P&S Docket No. 
3300. Decided July 12, 1966. 


Petition to reopen hearing and for reconsideration denied 


Where evidence was available at time of original hearing but not presented, 
petition for rehearing is denied. Upon reconsideration it is determined 
that the decision and order originally issued should remain unchanged 
and the original order dismissing the complaint is therefore reinstated. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER DENYING PETITION TO REOPEN HEARING 
AND ORDER UPON RECONSIDERATION 


In this reparation proceeding under the Packers and Stock- 
yards Act, as amended (7 U.S.C. 181 et seqg.), an order was 
issued dismissing the complainant’s complaint. The order was 
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based upon the conclusions that, under the agreement of the 
parties with respect to the livestock involved, complainant was 
to deliver to respondent officially approved brucellosis vaccination 
certificates; that complainant failed to furnish such certificates ; 
and that, by reason of such failure, respondent was unable to 
resell the animals for breeding purposes. The deduction made by 
respondent from the agreed purchase price, was found to have 
been equivalent to the amount of damage sustained by respondent 
in consequence of complainant’s failure to furnish such certifi- 
cates, and the deduction was held to have been proper. 


A petition to reopen the hearing and for reconsideration was 
filed by complainant. In support of the petition to reopen the 
hearing, complainant states that it wishes to call certain witnesses 
who were not present at the original hearing in this proceeding; 
but no good reason was given why their testimony was not secured 
at earlier stages in this proceeding. Complainant intimates that 
such witnesses live at a distance from the place where the hearing 
was held. However, under the rules of practice (9 CFR 202.13, 
202.50) the attendance of witnesses and the production of docu- 
mentary evidence from any place in the United States on behalf 
of any party to the proceeding may, by subpoena, be required at 
any designated place of hearing. Moreover, provision is also 
made for the use of depositions. See 9 CFR 202.12(g), 202.49. It 
does not appear that any evidence complainant might introduce 
if the hearing were reopened, was discovered after the hearing 
was closed, or was unavailable at the time of the original hearing. 
Complainant’s petition to reopen the hearing is, therefore, hereby 
denied. 

In support of the petition for reconsideration, complainant ad- 
vances the same arguments that were made by it at earlier stages 
in this proceeding. One of the essential provisions of the agree- 
ment of the parties was that complainant would furnish officially 
approved brucellosis vaccination certificates. Complainant empha- 
sizes that a livestock health certificate was delivered to respond- 
ent showing that most of the animals had been vaccinated, and 
that State authorities had assured complainant that such certifi- 
cate was adequate. It is true that the certificate was adequate in 
respect to the prerequisites regarding the interstate shipment of 
heifers; but respondent had contemplated reselling the heifers 
for breeding purposes, which he could not do without officially 
approved brucellosis vaccination certificates. According to the 
weight of the evidence, respondent could not obtain such bru- 
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cellosis vaccination certificates on the basis of the certificate sup- 
plied by complainant, and respondent was therefore precluded 
from reselling the heifers for breeding purposes. Under the cir- 
cumstances, complainant was not entitled to be paid the full agreed 
purchase price; and respondent properly deducted therefrom, the 
amount of the difference between the market value of the heifers 
with the vaccination certificates and their market value without 
such certificates. Upon reconsideration it is determined that the 
decision and order originally issued in this proceeding, should 
remain unchanged, and the stay order heretofore issued is hereby 
vacated. The original order dismissing the complaint in this 
proceeding is hereby reinstated. 


Copies hereof shall be served upon the parties. 


(No. 10,697) 


In re FEDERAL MEAT COMPANY. P&S Docket No. 3051. Decided 
July 15, 1966. 


Packer—Unfair and deceptive practice—Failure to pay—Dismissal 


In this disciplinary proceeding respondent, a packer, is charged with having 
used an unfair and deceptive practice in violation of section 202 (a) of 
the act in deducting from payment of cattle the price of one heifer that 
was condemned upon post-mortem inspection because of pyemia. While 
respondent probably should have paid in full for the cattle and then 
made claim for refund upon the seller for the condemned heifer accord- 
ing to the prevailing custom, it is concluded that the circumstances do 
not present such a lack of justification for respondent’s conduct as to 
constitute bad faith and a resulting disciplinary offense against section 
202 (a). Complaint dismissed. 


Mr. John S. Griffin for complainant. 
Mr. Henry Himmelfarb, of Los Angeles, Cal., for respondent. 
Mr. Benj. M. Holstein, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under section 203 of the Pack- 
ers and Stockyards Act, 1921 (7 U.S.C. 181 et seq.). The com- 


plaint charges that respondent, a packer under the act, purchased 
43 heifers for slaughter and deducted from the payment for the 











FEDERAL MEAT COMPANY 941 
Cite as 25 A.D. 940 


heifers the price of one heifer which was condemned upon post- 
mortem inspection because of pyemia (blood poisoning). The 
complaint alleges that respondent thereby used unfair and de- 
ceptive practices in commerce in violation of section 202 (a) of 
the act. 


Respondent’s answer admits that respondent is a packer under 
the act, alleges that respondent’s buyer did not see or inspect the 
cattle and that respondent “was relying upon the express guar- 
antee that these cattle were better than the ones previously pur- 
chased from the same owner and the implied guarantee that these 
cattle were fit.” 


The hearing examiner issued a recommended decision to the 
effect that respondent had violated the act as charged and a rec- 
ommended order that respondent cease and desist from failing 
to pay, in accordance with the terms of the contract of sale, the 
full agreed price for livestock purchased which meets contract 
requirements. 


Respondent filed exceptions to the recommended decision and 
order and oral argument was held before the Judicial Officer in 


Washington, D. C., on May 12, 1966. 


FINDINGS OF FACT 


1. Respondent, Federal Meat Company, is a California corpora- 
tion located at 3320 East Vernon Avenue, Los Angeles, California, 
and its principal officers are Phillip E. Bauer, president, and 
Phillip Himmelfarb, secretary. Said respondent is now and was 
at all times material herein a packer as defined in the act, engaged 
in the business of buying and selling livestock in commerce for 
purposes of slaughter. 


2. Dale B. Lillywhite, an individual with a place of business in 
Los Angeles, California, is now and was at all times material 
herein registered with the Secretary as a market agency buying 
and selling livestock in interstate commerce on a commission 
basis, 


3. On May 2 or May 3, 1963, respondent received a load of 43 
heifers which it had previously purchased from the said Dale B. 
Lillywhite at the agreed purchase price of $22.50 per hundred- 
weight, f.o.b. Calexico, California. The heifers were owned by 
Fain Land and Cattle Company, Prescott, Arizona. The heifers 
had been weighed to respondent and a weight certificate executed 
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on May 2, 1968, in Calexico shortly prior to shipment. When the 


animals were slaughtered on May 3, 1963, one of the heifers was 
condemned because of pyemia. 


4. The 43 heifers described in Finding of Fact 3 were billed to 
respondent in the sum of $8,813.73, which was based upon the net 
weight of the heifers at the agreed purchase price, with certain 
adjustments. Respondent deducted $205.10 to cover the cost of 
the condemned heifer and remitted the balance of $8,608.63 to 
Lillywhite. Such deduction was made without the prior knowl- 
edge or consent of Lillywhite, and he did not agree to accept the 
amount remitted as full payment for the 43 heifers delivered to 
respondent but billed respondent for the amount deducted, which 
amount respondent failed and refused to pay. 


5. The 43 heifers shipped to respondent on May 2, 1963 as 
described in Finding of Fact 3 were part of a pen of 89 or 90 
heifers which Lillywhite showed to Phillip Himmelfarb, respond- 
ent’s cattle buyer, on or about April 24, 1963, or shortly prior 
thereto. The heifers were located in a feed lot in Calexico, Cali- 
fornia, and Himmelfarb examined the heifers in the course of 
negotiations for their purchase and sale. Lillywhite priced the 
heifers to Himmelfarb at $22.50 per hundredweight and stated 
that the said heifers were choice and were “better heifers” than 
a previous lot which Himmelfarb had purchased from Lillywhite 
and which had come from the same owner. On April 25, 1968, 
following these negotiations, Himmelfarb called Lillywhite on the 
telephone and agreed to purchase the heifers at the price quoted 
by Lillywhite. The heifers were delivered to respondent in sepa- 


rate loads of 46 and 43 head, respectively. Respondent paid the 
full agreed price for the first load, but made the deduction de- 
scribed in Finding 3 in connection with the second load of 43 


head. 


6. When Himmelfarb and Lillywhite examined the heifers dur- 
ing the negotiations of April 24 described above, none of them 
appeared to be sick, and when the purchase was consummated on 


April 25 none of the heifers was sold subject to post-mortem in- 
spection. When the heifers were weighed on May 2 prior to ship- 


ment to respondent, they underwent brand inspection and no in- 
dication of a sick or indisposed animal was found. On May 3, 


1963, ante-mortem inspection prior to slaughter disclosed no evi- 


dence of any disease. The heifer subsequently condemned had no 
visible symptoms of pyemia or other disease when alive, and its 
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condition was detected only upon post-mortem inspection and 
could not have been detected prior thereto. 


7. Under the trade practice followed at terminal and country 
markets, a packer takes title to and becomes the owner of live- 
stock when the livestock is weighed after purchase and the 
packer assumes any risk of loss which may occur thereafter, un- 
less there is a consignment or unless the sale is made subject to 
post-mortem inspection or with a specific guarantee as to the 
health or condition of the animals. In any other case, a claim by 
the packer for loss due to condemnation is a matter for negotia- 
tion between buyer and seller. It is the custom in respondent’s 
purchasing area for sellers of fed cattle to honor claims for re- 
funds by packers where cattle is condemned for pyemia upon post- 
mortem inspection and the seller is satisfied that such is the case. 


CONCLUSIONS 


This is a disciplinary proceeding in which the complainant 
seeks a ruling that failure on the part of a packer to comply with 
contract provisions constitutes a violation of section 202 (a) of 
the act for which a cease and desist order under section 203 should 
be issued. Violation of a cease and desist order is punishable by a 
fine of not less than $500 nor more than $10,000, or by imprison- 
ment for not less than six months nor more than five years or both. 


It may be true as complainant contends that there was no ex- 
press or implied warranty that the cattle would pass post-mortem 
inspection and that, therefore, the respondent should have paid 


the full purchase price and then made a claim upon the seller for 
a refund. There is no doubt, however, that the respondent’s de- 
duction from the full purchase price of the 43 heifers was made 
because one of the heifers upon post-mortem inspection was con- 


demned due to pyemia. Admittedly too it was the custom for a 


seller to honor a claim by the packer for loss in such a situation, 
after payment by the packer of the full price. We do not find 
under all the circumstances present such a lack of justification 


for respondent’s conduct as to constitute bad faith on its part and 


a resulting disciplinary offense against section 202 (a). See Jn re 
First National Stores, Inc., 23 A.D. 1839 (1964), In re Alfred 
Salmon et al., 23 A.D. 662 (1964), In re A. C. Berry and Dan 
O’Neill, 15 A.D. 1111 (1956). 


The complaint is dismissed. 
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(No. 10,698) 





In re DAN FEAGAN, d/b/a D. O. FEAGAN. P&S Docket No. 3644. 
Decided July 19, 1966. 


Registration and bonding requirements—Failure to pay when due— 
Checks—Cease and desist 


Respondent is ordered to cease and desist from engaging in business under 
the act without the required registration and bond, failing to pay when 
due for livestock purchased and issuing insufficient funds checks in 


payment of such livestock. 
Mr. Garrett N. Wyss for complainant. 


Respondent pro se. 
Mr. John Curry, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


DECISION AND ORDER 


In this disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), the hearing examiner issued a recommended decision 
to the effect that respondent had violated sections 303 and 312 
(a) of the act and sections 201.10, 201.29, 201.30 and 201.43 (b) 
of the regulations under the act (9 CFR 201.10, 201.29, 201.30, 
201.43 (b)). The hearing examiner recommended the issuance of 
a cease and desist order against respondent. The respondent did 
not file exceptions to the recommended decision and order. 


The recommended decision and order of the hearing examiner 
are hereby adopted as the final decision and order in this proceed- 
ing. The order shall become effective on the sixth day after 
service of a copy upon respondent. 


HEARING EXAMINER’S RECOMMENDED DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), instituted by a complaint filed on January 28, 1966, by 
the Acting Director, Packers and Stockyards Division, Consumer 
and Marketing Service, United States Department of Agriculture, 
charging respondent with violating certain provisions of the Act 
and the regulations thereunder (9 CFR 201.1 et seq.). 
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On February 21, 1966, respondent filed an answer to the Com- 


plaint in which he (1) admits the material facts alleged in Para- 


graphs V and VI, (2) neither admits or denies the material facts 
alleged in Paragraph IV, and (3) waives oral hearing. Failure to 
plead specifically to any allegation constitutes an admission of 


such allegation, under Section 202.9(b) of the Rules of Practice 
(9 CFR 202.9(b)). 


PROPOSED FINDINGS OF FACT 


1. The respondent is an individual whose address is Tom Bean, 
Texas. 


2. The livestock auction market known as Bonham Livestock 
Commission Company, Bonham, Texas, hereinafter called the 
stockyard, was at all times material herein a posted stockyard 


subject to the provisions of the Act. 


3. Respondent, by letters dated October 12, 1964, December 2, 
1964, and July 21, 1965, was notified of the registration and bond- 
ing requirements of the Act and the regulations. 


4, Respondent, on or about the dates and in the transactions 
set forth below, purchased and sold livestock on his own account, 
as D. O. Feagan, at the stockyard, notwithstanding that he was 
not registered with the Secretary of Agriculture as a dealer to 
so operate and had not filed a reasonable bond or its equivalent 
to cover such dealer operations, as required by the Act and the 
regulations. 


Date No. of 

1964 Head Purchase Sale Amount 

November 23 13 xX $1,290.57 

November 23 26 x 1,116.17 

1965 

July 5 6 Xx 709.25 
12 4 x 586.48 
19 20 x 2,702.50 
26 25 = 2,683.91 

August 2 19 x 1,875.69 
9 2 x 217.43 
23 6 = 513.09 

September 6 8 x 699.49 
13 38 = 3,330.79 
20 85 x 3,165.47 
27 49 = 4,422.51 

October 4 20 x 2,203.77 
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Date No. of 

1965 Head Purchase Sale Amount 
11 23 * 2,486.91 
18 21 x 2,141.78 
25 23 xX 2,191.04 

November 1 30 x 2,549.42 
8 5 x 440.44 
15 16 xX 1,521.21 


5. Respondent, on or about the date and in the transactions set 
forth below, purchased livestock on his own account, as D. O. 
Feagan, at the stockyard, and failed to pay, when due, the pur- 
chase price of such livestock. 


Date No. of Purchase 
1964 Head Price 

November 23 13 $1,290.57 
November 23 26 1,116.17 


6. Respondent, in connection with the transactions set forth 
in paragraph 5 herein, issued checks in purported payment of the 
purchase price of the livestock, which checks were returned un- 
paid by the bank upon which they were drawn because of insuffi- 
cient funds in respondent’s account. 


Date Check Issued Payee Amount 
November 24, 1964 Bonham Livestock Commission Co. $1,116.17 
November 25, 1964 Bonham Livestock Commission Co. 1,290.57 


PROPOSED CONCLUSIONS 


By reason of the facts set forth in paragraph 4 herein, respond- 
ent has wilfully violated sections 303 and 312(a) of the Act (7 
U.S.C. 203, 213(a)) and sections 201.10, 201.29 and 201.30 of 
the regulations (9 CFR 201.10, 201.29, 201.30). 


By reason of the facts set forth in paragraph 5 herein, re- 
spondent has wilfully violated section 312(a) of the Act, supra, 
and section 201.43(b) of the regulations (9 CFR 201.43(b)). 


By reason of the facts set forth in paragraph 6 herein, re- 
spondent has wilfully violated section 312(a) of the Act, supra. 


PROPOSED ORDER 


Respondent shall cease and desist from: (1) engaging in busi- 
ness in commerce in any capacity for which registration and 
bonding are required under the Act and the regulations without 
being registered with the Secretary of Agriculture to so operate 
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and without filing and maintaining a reasonable bond or its 
equivalent, as required by the Act and the regulations there- 
under; (2) failing to pay, when due, the purchase price of live- 
stock purchased in commerce; and (3) issuing checks in payment 
for livestock purchased in commerce without having and maintain- 
ing sufficient funds on deposit in the bank on which they are 
drawn to pay such checks. 


(No. 10,699) 


U. B. LIVESTOCK COMPANY v. GLENN CLARK, d/b/a CLARK CATTLE 
CoMPANY. P&S Docket No. 3483. Decided July 21, 1966. 


Petition for reconsideration dismissed 
Decision by Thomas J. Flavin, Judicial Officer 


ORDER UPON RECONSIDERATION 


In this reparation proceeding under the Packers and Stock- 
yards Act, as amended (7 U.S.C. 181 et seq.), an order was issued 
on May 5, 1966, requiring respondent to pay complainant the sum 
of $6,556.89, with interest from November 1, 1964, until paid. 
The order was served upon respondent on May 9, 1966. On May 
31, 1966, respondent filed a petition for “rehearing,” and on the 
same date, the order of May 5, 1966, was stayed pending the 
issuance of a further order in this proceeding. Copies of respond- 
ent’s petition were served upon complainant and complainant’s 
attorney of record. On June 22, 1966, complainant filed an answer 
to respondent’s petition. 


Under the rules of practice applicable in reparation proceedings 
(9 CFR 202.57, 202.21) a petition to rehear the proceeding or to 
reconsider an order must be filed within 15 days after the date 
of the service of the order, 7.e., 15 days after May 9, 1966. Re- 
spondent’s petition was not filed within the time allowed. How- 
ever, even had respondent’s petition been timely, it would have 
been denied inasmuch as the allegations therein do not afford a 
sufficient basis for the granting of such petition. Respondent’s 
petition alleges, in effect, that the evidence at the hearing does 
not support the findings in the decision and order, both from the 
point of view of actual testimony and the weight to be accorded 
to the testimony of complainant’s witnesses. It was concluded in 
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the decision, inter alia, that respondent had placed an order for 
livestock with complainant for “good” and “choice with a fancy 
end” cattle, that complainant had shipped cattle pursuant to the 
order, and that respondent, after initially “rejecting” the ship- 
ment, had resold the top grade cattle. It was concluded that re- 
spondent, in selecting 126 head out of the shipment and reselling 
them, acted inconsistent with his earlier rejection of the entire 
lot of cattle, thereby shifting to respondent the burden of proving 
that the cattle were not of the quality ordered. Respondent in 
his petition alleges that the record does not support a finding of 
“acceptance” since he claims that complainant authorized the 
“resale.” To the contrary, the record shows that Mr. Ullican, of 
complainant’s firm, denied such authorization. Mr. Ullican testi- 
fied that when respondent called him to suggest the resale of the 
126 head, Mr. Ullican refused to authorize the sale but instead 
said that he would call respondent back concerning the matter. 
Respondent’s manager admitted on cross-examination that Mr. 
Ullican had so stated his intention to call back (pages 141, 142). 


Respondent further alleges in his petition that the evidence at 
the hearing does not support a finding that the cattle were of the 
quality ordered. Although some of the witnesses were reluctant 
to use the term “choice with a fancy end,” the essence of their 
testimony was that the cattle were of good quality and consistent 
with the terms regarding quality and price stipulated by respond- 
ent. The hearing examiner who was in position to observe the 
demeanor of the witnesses, gave credence to such testimony by 
complainant’s witnesses. See Great Western Food Distributors 
v. Branan, 201 F. 2d 476, 479 (7th Cir. 1953) Cert. denied 345 
U.S. 997 (1953). 


The other matters raised in the petition were either considered 
at the time the decision and order of May 5, 1966 was issued or 
are not relevant to the matter at hand, and upon reconsideration, 
it is determined that the decision and order should stand as origi- 
nally issued. 


The stay order of May 31, 1966, is hereby vacated, the order of 
May 5, 1966, is hereby reinstated, and the reparation awarded 
therein shall be paid within 30 days from the date of this order. 


Copies hereof shall be served upon the parties. 
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(No. 10,700) 


In re WALT H. LABHART, d/b/a WALT LABHART & Co. P&S Docket 
No. 3667. Decided July 22, 1966. 


False weights—Records—Unauthorized shipment—Suspension of regis- 
tration—Consent 


Respondent is ordered to cease and desist from selling livestock at false 
weights, issuing purchase invoices on basis of false weights, collecting 
from purchasers of livestock on basis of false weights, causing copies of 
false invoices, shipping orders and other memoranda to be made part of 
records of persons subject to the act, and shipping livestock without 
authority, is ordered to keep records that fully disclose all transactions 
in his business under the act and is suspended as a registrant for a 
period of one year. 


Mr. Garrett N. Wyss for complainant. 
Mr. Dennis D. Conway, of Elkhorn, Wis., for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the Act, instituted by a com- 
plaint filed on March 18, 1966, by the Acting Director, Packers 
and Stockyards Division, Consumer and Marketing Service, 
United States Department of Agriculture, charging respondent 
with violations of the Act and the regulations thereunder (9 
CFR 201.1 et seq.), hereinafter referred to as the regulations. 


Respondent filed an amended answer on July 13, 1966, in which 
respondent admits the jurisdictional allegations of the complaint, 
neither admits nor denies the remaining allegations, waives oral 
hearing and the report of the Hearing Examiner, and consents to 
the issuance of a specified order, with findings and conclusions, 
for the purpose of this proceeding only, based on all allegations 
contained in the complaint. Complainant has recommended that 
the order consented to by respondent be issued. 


FINDINGS OF FACT 


1. Respondent, an individual d/b/a Walt Labhart & Co., whose 
business address is Exchange Building, Milwaukee Stock Yards, 
Milwaukee, Wisconsin, is now and was at al] times materia) herein 
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registered with the Secretary of Agriculture as a dealer and a 
market agency, buying and selling in common livestock on his 
own account and buying in commerce livestock on a commission 
basis. 


2. Milwaukee Stock Yards, Milwaukee, Wisconsin, hereinafter 
called the stockyard, was at all times material herein a posted 
stockyard subject to the provisions of the Act. 

3. Respondent, on or about the dates and in the transactions 
set forth below, purchased livestock at the stockyard, at the 


weights shown below, and, on the dates of said purchases or 
within a few days thereafter, sold said livestock, in commerce, on 
a weight basis, to Oscar Mayer & Co., Madison, Wisconsin, at 
false and incorrect weights, which respondent obtained by adding 


an arbitrary number of pounds to the purchase weights. 


Purchase Weight Selling Weight 
Date No. of per per Weight 
1965 Hogs Scale Ticket Invoice Added 
April 14 1 150 160 10 
“6 15 20 3,570 3,600 30 
Pr 20 4 1,350 1,435 85 
rr 20 4 1,950 2,085 135 
- 2 1 135 155 20 
May 6 2 790 835 45 
- 14 4 625 650 25 
” 17 8 1,255 1,310 55 
e 17 2 575 600 25 
” 18 6 960 1,020 60 
- 21 1 805 815 10 
ss 26 Zz 170 180 10 
June 2 26 5,165 5,265 100 
3 5 905 965 60 


4. On or about June 8, 1965, respondent prepared a shipping 
order directing that certain hogs penned at the stockyard be 


loaded onto a truck for shipment from the stockyard. The order 
prepared by respondent directed that two hogs were to be loaded 
for shipment from pen 138. Following the loading of the hogs 
pursuant to such shipping order at approximately 3:00 a.m. on 
June 9, 1965, and prior to 6:15 a.m. on June 9, 1965, respondent 
altered said shipping order, changing pen “138” to pen “128.” By 
means of such alteration, respondent sought to disguise the fact 
that he had knowingly caused two hogs to be shipped from the 
stockyard, which hogs respondent knew were not his property 
nor the property of anyone for whom he was acting in the 





er 


| 





— 





WALT H. LABHART 951 
Cite as 25 A.D. 949 


capacity of agent, and which respondent knew he was without 
authority to ship or cause to be shipped from the stockyard. 


5. On or about June 17, 1965, respondent caused to be loaded 
onto a truck, at the stockyard, for shipment from the stockyard, 


a load consisting of 44 hogs, which load included one hog which 


respondent knew was not the property of respondent nor of any- 
one for whom respondent was acting in the capacity of agent, 
and which respondent knew he was without authority to ship or 
cause to be loaded for shipment from the stockyard. 


6. Respondent, in connection with the transactions referred to 
in Finding of Fact 3 herein, issued purchase invoices to Oscar 
Mayer & Co., the purchaser of the livestock, showing such false 
and incorrect weights and received payment from said purchaser 
based upon the false and incorrect weights. Copies of such pur- 


chase invoices were made a part of the accounts and records of 
respondent, and such purchase invoices were made a part of the 
accounts and records of Oscar Mayer & Co., which was at all times 


material herein a packer within the meaning of that term as used 
in the Act. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 3 herein, 
respondent has wilfully violated section 312(a) of the Act (7 
U.S.C. 218(a)) and section 201.55 of the regulations (9 CFR 


201.55). 


By reason of the facts set forth in Findings of Fact 4 and 5 
herein, respondent has wilfully violated section 312(a) of the 
Act, supra, 


By reason of the facts set forth in Finding of Fact 6 herein, 


respondent has wilfully violated sections 312(a) and 401 of the 
Act (7 U.S.C. 213(a), 221) and section 201.46 of the regulations 


(9 CFR 201.46). Inasmuch as complainant has recommended 


that the order consented to by respondent be issued, the order will 
be issued. 


ORDER 


Respondent shall cease and desist from (1) selling livestock 
in commerce at false and incorrect weights; (2) issuing purchase 
invoices in connection with the sale of livestock by respondent in 


commerce showing weights other than the true and correct 
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weights of the livestock; (3) collecting from purchasers of live- 
stock sold by respondent in commerce on the basis of false and 


incorrect weights; (4) causing copies of false and incorrect in- 


voices, shipping orders or other memoranda to be made a part 
of the accounts and records of persons subject to the Act; and 
(5) shipping or causing to be shipped or loaded for shipment, in 
commerce, livestock without authority to ship such livestock 


or cause such livestock to be shipped or loaded for shipment in 
commerce. 


Respondent shall keep accounts, records, and memoranda that 


fully and correctly disclose all transactions involved in his busi- 
ness under the Act, including an accurate record of the weight 
of livestock bought, sold, or otherwise disposed of each business 


day. 


Respondent is suspended as a registrant under the Act for a 
period of one year. 


This order shall become effective on the sixth day after service 
upon respondent. Copies hereof shall be served upon the parties. 


(No. 10,701) 


In re VicToR R. SMITH. P&S Docket No. 3702. Decided July 27, 
1966. 


Checks—Failure to pay when due—Suspension of registration— 
Consent 


Respondent is ordered to cease and desist from issuing insufficient funds 
checks in payment of livestock purchased and failing to pay when due 
for such livestock and is suspended as a registrant for a period of 30 
days. 


Mrs. Dona S. Kahn for complainant. 
Mr. David Sand Kohn, of Harrisburg, Pa., for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


, 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the Act, instituted by a complaint filed on June 10, 
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1966, by the Acting Director, Packers and Stockyards Division, 
Consumer and Marketing Service, United States Department of 
Agriculture, charging respondent with violations of the Act and 
the regulations issued thereunder (9 CFR Part 201). 


Respondent filed an amended answer in which he admits the 
jurisdictional allegations of the complaint, neither admits nor 
denies the remaining allegations, waives oral hearing and the 
Examiner’s report, and consents to the issuance of a specified 
order with findings of fact and conclusions, for the purpose of 
this proceeding. Complainant has recommended that the order 
consented to by respondent be issued. 


FINDINGS OF FACT 


1. Respondent, an individual residing at Grantville, Pennsyl- 
vania, is now and was at all times material herein engaged in the 
business of a dealer, registered with the Secretary of Agriculture 
to buy and sell livestock in commerce for his own account. 


2. Respondent, on November 8, 29 and December 13, 1965, 
purchased livestock at the Farmer Livestock Exchange, Inc., 
stockyard, Winchester, Virginia, a posted stockyard under the 
Act, and in connection therewith, issued checks for the purchase 
price of such livestock, which checks were returned unpaid by the 
bank upon which they were drawn because of insufficient funds 
on deposit to cover such checks. 


3. Respondent failed to pay, when due, the purchase price of 
the livestock referred to in Finding of Fact 2 above. 


CONCLUSIONS 


By reason of the facts set forth herein, supra, respondent has 
wilfully violated section 312(a) of the Act (7 U.S.C. 213(a)) and 
section 201.43(b) of the regulations (9 CFR 201.43(b)). 


Inasmuch as respondent has consented to the issuance of the 
order contained herein, and complainant has recommended that 
such order be issued, the order will be issued. 


ORDER 
Respondent, Victor R. Smith, shall cease and desist from (1) 
issuing checks in payment for livestock purchased in commerce 
without having and maintaining sufficient funds on deposit in 
the bank upon which they are drawn to pay such checks; and (2) 
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failing to pay, when due, the full purchase price for livestock 
purchased in commerce. 


Respondent is suspended as a registrant under the Act for a 
period of 30 days. 


This order shall become effective on the sixth day after service 
upon respondent and copies hereof shall be served upon the 
parties. 


(No. 10,702) 


In re D. L. TATE, d/b/a D. L. TATE and d/b/a TATE BROTHERS 
LIVESTOCK. AUCTION COMPANY. P&S Docket No. 3638. 
Decided July 27, 1966. 


Shippers proceeds—Bond—Records—Checks—Cease and desist—Consent 


Respondent is ordered to cease and desist from using shippers’ proceeds for 
unauthorized purposes, failing to remit net proceeds when due, failing 
to maintain shippers’ proceeds account properly, selling consigned 
livestock to employees, etc., issuing insufficient funds consignment pro- 
ceeds checks, issuing untrue or incomplete accounts of sale and operating 
without the required bond and is ordered to keep records that fully dis- 
close all transactions in his business under the act. 


Mr. Samuel J. Harris for complainant. 
Mr. C. T. ‘Tad’ Sanders, of Kansas City, Mo., and 
Rountree, Renner & Snell, of Lamesa, Tex., for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the Act, instituted by a com- 
plaint filed January 14, 1965, by the Director, Packers and Stock- 
yards Division, United States Department of Agriculture, charg- 
ing that respondent violated certain provisions of the Act and 
the regulations thereunder (9 CFR 201.1 et seq.). On May 2, 
1966, complainant filed an amended complaint which incorporated 
the violations charged in the complaint and added charges with 
respect to violations which occurred subsequent to the filing of 
the complaint. 
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On June 6, 1966, respondent filed an amended answer in which 
he admits the jurisdictional allegations of the amended complaint, 
neither admits nor denies the remaining allegations, waives oral 
hearing and the report of the Hearing Examiner, and consents to 
the issuance of a specified order with findings of fact and con- 
clusions based on the allegations of the amended complaint. Com- 
plainant has recommended that the order consented to by re- 
spondent be issued. 


FINDINGS OF FACT 


1. Respondent, whose business address is Lamesa, Texas, is 
now, and was at all times material herein, registered with the 
Secretary of Agriculture as a market agency and dealer under 
the Act. Respondent is now, and was at all times material herein, 
engaged in business as a market agency, selling livestock in com- 
merce on a commission basis, and as a dealer, buying livestock 
in commerce for his own account. 


2. The Tate Brothers Livestock Auction Company stockyard, 
Lamesa, Texas, hereinafter referred to as the stockyard, is now, 
and was at all times material herein, a posted stockyard subject 
to the provisions of the Act. 


3. Respondent, at the stockyard, on or about June 28, 1965, 
sold 70 head of livestock consigned to him for sale on a commis- 
sion basis by Ted Schuler of Seminole, Texas, and, in connection 
with such transaction, issued a check to Mr. Schuler for the net 
proceeds from the sale of the livestock in the amount of $10,247.58, 
which check was returned unpaid by the bank upon which it was 
drawn because of insufficient funds in respondent’s account. 


4. Respondent failed to remit promptly the net proceeds from 
the sale of the 70 head of cattle referred to in Finding of Fact 3 
above. 


5. During the period May 29, 1965, through July 31, 1965, re- 
spondent used funds received as proceeds from the sale of live- 
stock consigned to him for sale on a commission basis, for purposes 
of his own and purposes other than the payment of lawful market- 
ing charges and remittance of net proceeds to shippers, thereby 
endangering or impairing the faithful and prompt accounting 
therefor and payment of the portions thereof due the owners or 
consignors of livestock. As of June 30, 1965, respondent had a 
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shortage in shippers’ proceeds in the amount of $41,193.23 and as 
of July 31, 1965, a shortage in the amount of $30,463.23. 


6. Respondent, at the stockyard, on or about the dates and 
in transactions set forth in paragraph VI of the complaint, sold 
his own livestock and issued accounts of sale which showed in- 
correct names as the consignors or owners of the livestock instead 
of respondent’s name. Copies of such incorrect accounts of sale 
were retained by respondent and became a part of his records. 


7. Respondent, at the stockyard, on or about the dates and in 
the transactions set forth in paragraph VII of the complaint and 
in connection with the weekly auction sale conducted at the 
stockyard, permitted his auctioneer, Randell Sherrod, to purchase 
livestock from consignments for his own account, and in connection 
with such transactions, issued accounts of sale which showed in- 
correct names as the purchasers instead of the name of said 
Randell Sherrod. Respondent made copies of such false and incor- 
rect accounts of sale a part of his accounts and records. 


8. The surety bond which respondent maintained to secure 
performance of his obligations as a dealer and market agency 
buying on commission was terminated on September 3, 1965. By 
letters dated August 5, 1965, and October 18, 1965, the Area 
Supervisor, Packers and Stockyards Division, United States De- 
partment of Agriculture, for the Area that includes the State of 
Texas, notified respondent of such termination date and informed 
him that he would have to furnish the required bond coverage 
if he continued to engage in business as such a market agency 
or dealer or both under the Act. Notwithstanding said notices, 
respondent continued to engage in the business of a dealer, buying 
livestock in commerce for his own account, without filing and 
maintaining a reasonable bond or its equivalent, as required under 
the Act and regulations. 


CONCLUSIONS 


By reason of the facts set forth in Findings of Fact 3 through 
8, it is concluded that respondent has violated sections 307, 312(a) 
and 401 of the Act (7 U.S.C. 208, 213(a), and 221), and sections 
201.29, 201.30, 201.40, 201.41, 201.42, 201.48, and 201.57 of the 
regulations (9 CFR 201.29, 201.30, 201.40, 201.41, 201.42, 201.43, 
and 201.57). Inasmuch as respondent has consented to the is- 
suance of the order set forth below and complainant has recom- 
mended that such order be issued, the order will be issued. 
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ORDER 


Respondent shall cease and desist from: 


(1) Making such use of funds received as proceeds from the 
sale of livestock on a commission basis as would in any manner 
endanger or impair the prompt accounting therefor, and payment 
of such portion thereof as may be due the consignor, shipper, 
or other person entitled thereto; 


(2) Permitting his auctioneers or other employees performing 
duties of comparable responsibility in the actual conduct of 
auction sales by respondent to purchase livestock out of consign- 
ments for any purpose for their own account; 


(3) Issuing checks to consignors in payment of net proceeds 
from the sale of consigned livestock without having and maintain- 
ing sufficient funds on deposit in the bank upon which they are 
drawn to pay such checks; 


(4) Issuing accounts of sale which fail to show the true and 
correct names of the purchasers and consignors; 


(5) Failing to maintain his Custodial Account for Shippers’ 
Proceeds in conformity with the provisions of section 201.42 of 
the regulations under the Act (9 CFR 201.42) ; 


(6) Failing to remit to consignors, when due, the net proceeds 
received from the sale of livestock sold on a commission basis; 
and 


(7) Engaging in business in any capacity for which bonding is 
required under the Act and the regulations without filing and 
maintaining a reasonable bond or its equivalent, as required by 
the Act and the regulations. 


Respondent shall keep accounts, records and memoranda which 
fully and correctly disclose all transactions involved in his business 
as a market agency subject to the Act, including among other 
things, copies of accounts of sale which show the full and correct 
names of the consignors and purchasers of livestock. 


This Order shall become effective on the sixth day after service 
thereof upon the respondent and copies hereof shall be served upon 
the parties. 
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COURT |DECISION 


W. I. BOWMAN v. UNITED STATES DEPARTMENT OF AGRICULTURE 
and ORVILLE FREEMAN, as Secretary of Agriculture, and 
UNITED STATES OF AMERICA. Decided July 1, 1966. 


IN THE 
UNITED STATES COURT OF APPEALS 
FOR THE FIFTH CIRCUIT 


No. 22001 


Before MARIS,* RIVES, and BELL, Circuit Judges. 


BELL, Circuit Judge: Mr. Bowman seeks review of the decision 
of the Judicial Officer! acting for the Secretary of Agriculture 
entered in a proceeding brought against him under the Packers 
and Stockyards Act. 7 USCA, § 181 et seq. The complaint in- 
volved the operations of Mr. Bowman, doing business as the Cap- 
ital Stock Yards in Montgomery, Alabama, the Camden Stock 
Yards at Camden, Alabama, and the Tri-County Stock Yards at 
Hurtsboro, Alabama. He was a “stockyard owner”, “market 
agency’, and a “dealer” under the Packers and Stockyards Act. 
7 USCA, § 201(a) (c) and (d).? 


The complaint charged Mr. Bowman with the violations which 
are the subject matter of this petition for review brought under 
5 USCA § 1031 et seq., and also other charges which were elimi- 
nated on the hearing. It was duly answered and the case was 
then tried before a Hearing Examiner with a result adverse to 


* Of the Third Circuit, sitting by designation. 


1 The Judicial Officer acted for the Secretary of Agriculture pursuant to authority dele 
gated under 5 USCA, 516a et seq., as embraced in orders appearing in 10 F.R. 13769; 
11 F.R. 177A-233; 18 F.R. 3219, 3648; 19 F.R. 74. The decision in this proceeding is reported 
under the name and style of In Re W. I. Bowman d/b/a Capital Stock Yards, Camden Stock 
Yards, and Tri-County Stock Yards, 23 Agr. Dec. 1074-1093. 


The United States was added as a respondent by amendment. Bowman v. United States 
Department of Agriculture, et al., 5 Cir., 1965, 852 F.2d 281. 
27 USCA, § 201: 
“When used in this chapter— 
“(a) The term ‘stockyard owner’ means any person engaged in the business of con 


ducting or operating a stockyard ; ; 


* * * 

“(c) The term ‘market agency’ means any person engaged in the business of (1) 
buying or selling in commerce livestock on a commission basis or (2) furnishing stockyard 
services ; and 

“‘“(d) The term ‘dealer’ means any person, not a market agency, engaged in the business 
of buying or selling in commerce livestock, either on his own account or as the employee 
or agent of the vendor or purchaser.” 







- 
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Mr. Bowman. Exceptions were filed and oral argument was then 
had before the Judicial Officer on the record made before the Hear- 
ing Examiner. The Judicial Officer entered findings of fact, con- 
clusions of law and an order against Mr. Bowman. 


In sum, the Judicial Officer found and concluded that Mr. Bow- 
man, in his operations at the three stockyards, had violated the 
solvency requirements of 7 USCA, § 204,? and had engaged in 
business practices as a market agency in buying and selling live- 
stock on a commission basis which were violative of §§ 304, 
306 (f), 307, 312(a), and 401 of the Packers and Stock Yards Act, 
7 USCA, §§ 205, 207(f), 208, 213(a) and 221,‘ as well as certain 
regulations promulgated pursuant to the Act. 


The Judicial Officer ordered Mr. Bowman to cease and desist 
from operating as a market agency while his current liabilities 
exceed his current assets; using shipper’s proceeds for his own 
purposes, including the extension of credit to customers; issuing 
accounts of sale to consignors which failed to show the full, true 
and correct name of the purchaser; issuing scale tickets which 
failed to show the date of the weighing, name or initials of the 


37 USCA, § 204: 

. . whenever, after due notice and hearing, the Secretary finds any registrant is in- 
solvent or has violated any provisions of this chapter he may issue an order suspending 
such registrant for a reasonable specified period.” 

47 USCA, 

“It shall be the duty of every stockyard owner and market agency to furnish upon 
reasonable request, without discrimination, reasonable stockyard services at such stockyard: 

7 USCA, § 207(f): 

no person shall carry on the business of a stockyard owner or market agency 
—_— the rates and charges for the stockyard services furnished . . . have been filed 
and published in accordance with this section . . . nor charge, demand, or collect a 
greater or less or different compensation for such services than the rates and charges 
specified in the schedules filed and in effect at the time; nor refund or remit in any 
manner any portion of the rates or charges so specified . . . nor extend to any person 
at such stockyard any stockyard services except such as are specified in such schedules.” 

7 USCA, § 208: 

“It shall be the duty of every stockyard owner and market agency to establish, observe, 
and enforce just, reasonable, and nondiscriminatory regulations and practices in respect 
to the furnishing of stockyard services . . .” 

7 USCA, § 218 (a): 

“It shall be unlawful for any stockyard owner, market agency, or dealer to engage in or 
use any unfair, unjustly discriminatory, or deceptive practice or device in connection with 


{the] receiving, marketing, buying, or selling om a commission basis or otherwise . 
of livestock.” 


7 USCA, § 221: 


“Every . . . stockyard owner, market agency, and dealer shall keep such accounts, 
records, and memoranda as fully and correctly disclose all transactions involved in his 
business. . . . Whenever the Secretary finds that the accounts, records, and memoranda 


of any such person do not fully and correctly disclose all transactions involved in his 
business, the Secretary may prescribe the manner and form in which such accounts, records, 
and memoranda shall be kept .. .” 
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weigher, and the true and correct name of the purchaser of the 
livestock; financing the operations of an independent and sepa- 
rately registered dealer; and failing to charge and collect the 
charges specified in his rate schedule on file with the Secretary 
in connection with his purchase operations. The order of the 
Judicial Officer also prescribed the manner in which Mr. Bow- 
man is to maintain custodial bank accounts. He was suspended 
as a registrant under the Act for a period of thirty days because 
of his handling of custodial accounts, and thereafter until he 
demonstrates that he is solvent. His operation of a stockyard in 
Demopolis, Alabama was excepted from the suspension, but a 
new venture, commenced subsequent to the complaint under the 
name of Bowman Order Buyers, was included. 


The petition for review and the supporting briefs assert, in 
rather a scatter-gun fashion, alleged errors based on an insuffi- 
ciency of evidence, vagueness of statutes and regulations, regu- 
lations promulgated without statutory authority, and an absence 
of due process because of the purported diminution of the ability 
of the Hearing Examiner and the Judicial Officer to act fairly in 
view of a press release by the Secretary disclosing that the com- 
plaint in question had been filed. We affirm. 


I, 


We take up first the question of insolvency. The evidence estab- 
lished a prima facie case that petitioner was insolvent in his 
operations on the dates in question within the meaning of 7 
USCA, § 204, as the Secretary defines insolvency, which is that 
his current liabilities exceeded his current assets. The Secretary 
deems this to be the test of insolvency under the statute rather 
than measuring total assets against total liabilities. 


The statute, § 204, contains no definition of solvency. The Sec- 
retary has used the test of current assets as against current lia- 
bilities for many years. See Jn re Southern Buyers, Inc., 1955, 
14 Agr. Dec. 811; and In re John L. Cooper, et al. d/b/a Cooper 
Commission Co., 1960, 19 Agr. Dec. 160. And courts generally 
give great weight to the construction consistently given to a stat- 
ute by the Executive Department charged with its administration. 
See United States v. Jackson, 1929, 280 U.S. 183, 193, 50 S.Ct. 143, 
74 L.Ed. 361; and Federal Maritime Board v. Isbrandtsen Co., 
Inc., 1958, 356 U.S. 481, 499, 78 S.Ct. 851, 2 L.Ed. 2d 926. 
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The question posed is whether the test for insolvency used by 
the Secretary is an allowable one. The Packers and Stock Yard 
Act is remedial legislation. Stafford v. Wallace, 1921, 258 U.S. 495, 
521, 42 S.Ct. 397, 66 L.Ed. 735, and it should be construed liberally 
so as to effectuate the purpose of Congress. One of the purposes 
of the Act was to insure the proper handling of shipper’s funds 
and their proper transmission to the shipper. United States v. 
Donahue Bros., Inc., 8 Cir., 1932, 59 F.2d 1019. This would in- 
clude prompt payment. Failure to pay would be a proscribed 
deceptive practice under § 213(a), swpra. And the Act is designed 
to “. . . prevent potential injury by stopping unlawful practices 
in their incipiency. Proof of a particular injury is not required.” 
Daniels v. United States, 7 Cir., 1957, 242 F.2d 39, 42. 


Having in mind the remedial purposes of the Act, we hold that 
the test used for determining solvency or insolvency under the 
circumstances here was reasonable. A financial status where 
current assets exceed current liabilities would be the sine qua non 
of prompt payment. We also hold that the evidence supports the 
finding of insolvency. 


The bone of contention between the parties on the insolvency 
question represented a difference of opinion as to the appropriate 
classification of certain assets and liabilities. The auditor for the 
Secretary took the position that certain brood cattle, stocks and 
bonds, the cash value of life insurance, a mailing permit deposit, 
and insurance claims should not be classified as current assets 
and that certain notes and interest payable should be classified as 
current liabilities. Uuder such a classification, current liabilities 
would exceed current assets. We do not believe the position taken 
by the auditor was improper in this respect. The assets in ques- 
tion were not held with the expectation of immediate conversion. 


In addition, Mr. Bowman strenuously urges that many of his 
valuable assets were ignored. It may well be that he is not insolv- 
ent, and that he does have many valuable assets over and above 
those considered in this proceeding but the burden was on him 
to come forward after the Secretary made out a prima facie 
case. The knowledge as to additional assets was peculiarly his. 
Goldberg v. Arnold Brothers Cotton Gin Company, Inc., 5 Cir., 
1962, 297 F.2d 520. 


We may add that the Judicial Officer recognized that Mr. Bow- 
man might have been able to show solvency at the time of his 
decision. He noted that subsequent to the proceeding before the 
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Hearing Examiner, he had sold his interest in the Capital Stock 
Yards and the Camden Stockyards, a large note had been paid, 
and some short term obligations had been changed to long term 
obligations. He stated however, that Mr. Bowman, although 
afforded the opportunity to do so, had not attempted to demon- 
strate his present solvency. The Judicial Officer went on to point 
out that upon a showing of solvency the order would be modified 
accordingly. 


II. 


With respect to the other business practices which were held to 
violate the Act, the custodial account departures are the most 
serious. These departures were the basis for the sixty day suspen- 
sion under § 204. We begin with the proposition that the custodial 
account was to contain funds which Mr. Bowman received from 
the sale of livestock which had been consigned to the stockyards 
for sale on a commission basis. Three such accounts were main- 
tained. These were fiduciary accounts. United States v. Donahue 
Bros., Inc., supra. The administrative regulations, 9 CFR 201.40, 
201.42(a), which are neither vague in terms or lacking in a stat- 
utory base, §§ 213(a), 221, provide: 


§ 201.40 


“No market agency .. . engaged in selling or buying live- 
stock ... on a commission or agency basis shall use shippers’ 
proceeds or funds received for the purchase of livestock .. . 
for purposes of its own either through recourse to the so- 
called ‘float’ in the bank account in which the proceeds or 
funds are deposited or in any other manner.” 


§ 201.42(a) 
“Every market agency and licensee shall deposit the gross 
proceeds received from the sale of livestock . . . handled on 


a commission or agency basis in a separate bank account 
designated as ‘Custodial Account for Shippers’ Proceeds,’ or 
by a similar identifying designation. Such account shall be 
drawn on only for payment of the net proceeds to the con- 
signor or shipper, or such other person or*persons who such 
market agency or licensee has knowledge is entitled thereto, 
and to obtain therefrom the sums due the market agency or 
licensee as compensation for its services, and for such sums 
as are necessary to pay all legal charges against the consign- 
ment of livestock . . . which the market agency or licensee 
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may, in its capacity as agent, be required to pay for on be- 
half of the consignor or shipper... .” 


Mr. Bowman was charged with a similar violation in 1951. At 
that time he agreed and stipulated that he would maintain a 
custodial account in which he would deposit proceeds from the 
sale of livestock on a commission basis, and would draw on such 
custodial account only to pay lawful marketing charges and ship- 
pers of livestock. Notwithstanding this stipulation, it was later 
found that he had again used shipper proceeds for purposes of 
his own, and for purposes other than the payment of lawful 
marketing charges and the remittance of net proceeds to shippers. 
Inre W.I. Bowman d/b/a Capital Stock Yards, 1956, 15 Agr. Dec. 
828. 


He was ordered then to maintain custodial accounts separate 
from his own accounts. The evidence is abundant that he has not 
done so. He used custodial account funds in financing the pur- 
chase of cattle by Luther Brackeen, and also in purchasing cattle 
for himself. He also used custodial account funds to extend credit 
to persons who purchased livestock from him, His answer is that 
his own funds were in these custodial accounts and that no one 
suffered a loss. But these were trust funds. United States v. Don- 
ahue Bros., Inc., supra. They were to be kept separate from his 
own, and it was a part of his duty in performing stockyard serv- 
ices to properly handle and use shipper proceeds. Daniels v. 
United States, supra. Moreover, he had stipulated that he would 
not so use the custodial account funds, and he was also under an 
order not to do so. 15 Agr. Dec. 828, supra. The findings and 
conclusions of the Judicial Officer concerning the custodial ac- 
counts and Mr. Bowman’s conduct with respect thereto, and the 
order based thereon are fully warranted in fact and in law, and 
are entitled to stand. 


III. 


We have carefully considered the other errors asserted. The 
evidence is sufficient to show that certain persons were not 
charged the correct and prescribed commissions for stockyard 
services, relevant facts concerning the sale of consignor’s live- 
stock were not reported to the consignors in every instance, and 
that some of the records which Mr. Bowman was required to 
maintain in his stockyard operations were incorrect and incom- 
plete. It would serve no useful purpose to set out these deficiencies 
in detail. 
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The petition for review is denied in all respects. The evidence 
is sufficient in every instance. The standard of solvency used by 
the Secretary was proper, and we find no shortcoming in either 
the statutes or regulations which are the subject matter of this 
controversy. Lastly, the contention that the press release in some 
manner denied petitioner due process of law in that it prevented 
the Hearing Examiner and the Judicial Officer from acting fairly 
in the premises is frivolous. 


DENIED. 
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Petition for reconsideration dismissed 


As the order of May 18, 1966, is supported by the evidence and the law 
applicable thereto, complainant’s petition for reconsideration is dis- 
missed. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER UPON RECONSIDERATION 


In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), an 
order was issued on May 18, 1966, awarding reparation in the 
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amount of $140, with interest, to complainant. A copy of the 
order was served upon each party and, within ten days there- 
after, a letter was received from complainant, setting forth its 
objections to the decision and order. This letter was construed as 
a petition for reconsideration, which automatically operated to 
set the order aside pending final action on the petition. 


Complainant, in its petition, objects to our computation of the 
damages awarded in the order of May 18, 1966, and demands 
clarification “as to why the New York Auction reports were over- 
looked in the decision.” 


We should first clarify complainant’s incorrect assumption that 
the figures given in Findings 6 and 7 of our decision were used 
in computing the amount of damages to be awarded. These figures 
relate to official U.S.D.A. reports concerning carlot f.o.b. California 
sales of juice grapes in 1964, and grower returns on California 
grapes of various varieties during 1963 and 1964. We did not use 
these figures in computing damages. On the contrary, we con- 
sidered these figures in reaching our conclusion that Zinfandel 
grapes are not comparable in value to Mataros, and that conse- 
quently complainant’s comparison car of Zinfandel sales must be 
disregarded in computing damages, for no matter what correction 
factor be applied, the computation would still rest upon a com- 
parison ultimately based on the resale price of Zinfandels. More- 
over, this resale was made in less-than-carload quantities, which 
fact alone would produce a higher total price than that of a 
straight carlot sale. For this reason we uniformly utilize the 
lowest value of the given price range reported in Market News, 
when it is necessary to use the Market News Auction Sales Re- 
ports in order to assess damages concerning straight carlot sales. 


Complainant seeks to have us use the New York Auction re- 
ports to compare the average prices realized for Zinfandels and 
Mixed Black grapes on 9/27/62, 9/28/62, 9/30/64, 10/1/64 and 
10/5/64, in order to arrive at a 20% correction factor (which 
complainant prefers to call an “allowance’) to be subtracted 
from the amount realized on complainant’s resale of its compar- 
ison car of Zinfandels. We must, in any event, disregard the 1962 
figures as being too remote in time. Moreover, we are not pre- 
pared to indulge in the speculative, indirect, unrealistic and un- 
reliable method of computing damages which is suggested by 
complainant. Complainant would have us use Mixed Black grape 
prices to arrive at a correction factor for the Zinfandels. It would 
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therefore seem more direct and appropriate to use Mixed Black 
grape prices as the basis for assessing the amonut of damages 
resulting from respondent’s failure to deliver the Mataros called 
for by the contract, and, using New York Market News Reports 
of sales of Mixed Blacks on 9/29/64, 9/30/64, 10/1/64 and 
10/2/64, (the four consecutive days following the day on which 
the grapes should have arrived at the contract destination), this 
method would produce a lower amount of damages than was 
awarded in the original order, to which objection is now made. 


The contract between complainant and respondent called for 
two carloads of Mataro variety grapes at $135 per ton, plus pre- 
cooling, f.o.b. California. There are no reports available concern- 
ing prices of Mataro variety grapes during the period involved in 
this proceeding. However, respondent submitted evidence of the 
f.o.b. California prices of two carlot sales of Mataro grapes, which 
were shipped to Eastern markets at approximately the same time 
as complainant’s Mataros should have been shipped to Boston, and 
which we used as the basis for computing damages. These prices 
were consistent with all other facts of record, particularly since 
carlot f.o.b. California prices for other varieties remained stable 
throughout the grape season. 


On a review of the record we conclude that our order of May 
18, 1966, is supported by the evidence and the law applicable 
thereto. Accordingly complainant’s petition for reconsideration 
is hereby dismissed without prior service upon respondent, and 
our order of May 18, 1966 is reinstated. The reparation awarded 
to complainant in that order shall be paid within 30 days from the 
date of this order. 


Copies of this order shall be served upon the parties. 


(No. 10,704) 


SALINAS VALLEY VEGETABLE EXCHANGE v. GARRETT-HOLMES AND 
CoMPANY, INc. PACA Docket No. 9952. Decided July 5, 
1966. 


F.o.b. transaction—Abnormal transit conditions—Rejection without 
reasonable cause—Damages 


In f.o.b. shipment of-celery where transit conditions were abnormal as to 
icing and temperature of produce, warranty of suitable shipping condi- 
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tion not applicable, and where respondent failed to establish that prod- 
uce at shipping point was not of merchantable quality, respondent’s re- 
jection was without reasonable cause. As produce had no commercial 
value upon resale, respondent liable for total f.o.b. contract price. 


Mr. Paul G. Hunter, Bureau of Service, Glendale, Ariz., for complainant. 
Mr. Frank Brockus, of Kansas City, Mo., for respondent. 
Mr. James V. Wright, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks an award 
of $1,017.50 in connection with a transaction involving a ship- 
ment of celery in interstate commerce. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon respondent, which filed an answer 
thereto, denying liability to complainant. 


Since the amount of damages claimed in the formal complaint 
does not exceed $1,500, the evidence in the case is submitted under 
the shortened procedure provided in the rules of practice, 7 CFR 
47.20. Pursuant to this procedure, respondent filed an answering 
statement. Complainant filed a brief. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of T. Yuki and T. 
M. Bunn, doing business as Salinas Valley Vegetable Exchange, 
whose address is P. O. Box 247, Salinas, California. 


2. Respondent is a corporation, Garrett-Holmes and Company, 
Inc., whose address is 200 South 5th Street, Kansas City, Kansas. 
At the time of the transaction involved herein, respondent was 
licensed under the act. 


3. On December 21, 1964, in the course of interstate commerce, 
complainant sold to respondent 550 crates of Pascal celery, Eagle 
brand, at the agreed price of $1.85 per crate, f.o.b. Salinas, Cali- 
fornia, or a total of $1,017.50. 


4. On December 22, 1964, complainant shipped to respondent at 
Kansas City, Missouri, 550 crates of Pascal celery in a mechan- 
ically refrigerated truck procured by respondent. No top ice was 
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applied to the load at shipping point, but ice was placed on the 
load in Albuquerque, New Mexico, on December 24. 


' 5. The shipment arrived in Kansas City, Missouri, on December 
25, 1964, and was federally inspected at 9:20 a.m. on December 
26. The results of that inspection, in relevant part, are as follows: 


“Condition of equipment: Temperature control in operation. 


ste ok 


“Temperature of product: Rear doorway: Top 49° F., Bottom 
45° F, 


‘see * 


“Quality: Clean to fairly clean, well trimmed. . . . Stalks 
green. Grade defects average 5%, mostly mechanical dam- 
age. 


“Condition: Tops fresh and green. From 15 to 65%, average 
approximately 45% decay, mostly Bacterial Soft Rot affect- 
ing 1 or 2 outer branches, some watery soft rot affecting 3 or 
4 outer branches. 


“Grade: Meets quality requirements but fails to grade U.S. 
No. 1 only account condition.” 


6. Subsequent to receipt of notice of the results of the inspec- 
tion set forth above, respondent rejected the load of celery to 
complainant. Complainant thereafter advised respondent that it 
was selling the celery for the account of whom concerned, and 
disposed of the produce to a purchaser in Kansas City, Missouri. 


7. An informal complaint was filed on June 4, 1965, which was 
within 9 months after the alleged cause of action herein accrued. 


CONCLUSIONS 


Respondent’s rejection of the celery involved herein is based 
upon the condition of the shipment as revealed by the Federal 
inspection made at Kansas City, Missouri, on the morning of 
December 26, 1964. Respondent contends that the condition de- 
fects found in the celery at that time, consisting mostly of Bac- 
terial Soft Rot but including some watery soft rot, were defects 
which were present in the load at shipping point, so that loss 
through deterioration in transit from these defects would fall 
upon the shipper and not upon the buyer. Complainant opposes 
this contention on the ground that the shipment was not handled 
under normal transportation service and conditions in transit, 
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in that no top ice was applied to the celery at shipping point, so 
that the deterioration found at Kansas City was the result of, 
and reflected, this fact. Complainant urges that any loss arising 
from such deterioration should therefore be borne by respondent 
under the f.o.b. terms of the contract. 


The evidence of record establishes that the parties anticipated 
that top ice would be applied to the celery at shipping point in 
Salinas when the load was billed out on December 22, but that this 
was not done. Complainant’s contention, that the application 
of top ice to celery at shipping point is normal transportation 
practice, is supported by studies made by the Department, Pro- 
tecting Perishable Foods During Transportation by Truck, Agri- 
culture Handbook No. 105 (Dec. 1956), and is not challenged by 


respondent. Respondent takes the position, however, that the 
temperatures of the celery as found upon inspection at Kansas 
City on December 26, plus the fact that the stalks and leaves were 
green at that time and place, are sufficient to establish that the 
temperatures in the truck were never sufficiently high in transit 
to have done damage to the product. Respondent introduced 
evidence to this effect. 


There is no evidence to show the temperatures prevailing in 
the truck at the time of loading the celery at Salinas on December 
22. The driver did not place any ice on the load until two days 
later, on December 24, in Albuquerque. In view of the fact that 
the temperatures in the produce were 45° F.-47° F. two days after 
the ice was added to the load, it seems probable that the temper- 


atures in the load prior to the addition of the ice at Albuquerque 
were somewhat higher than this, and well above the optimum 


transit temperature of 31° F. recommended for celery, Protecting 
Perishable Foods During Transportation by Truck (Supra). In 
this connection, we are of the opinion that the lack of proper re- 
frigeration in transit contributed materially to the deterioration 
found at destination. While we note that the celery was loaded 
onto a truck equipped with mechanical refrigeration, it is ob- 
vious that this unit, in the absence of initial top ice, was insuffi- 
cient to reduce the temperatures in the load to the desired level. 
A further relevant factor in the case is introduced by evidence 
submitted by respondent, showing a maximum temperature in 
Albuquerque of 64° F. on December 24, 1964. 


In view of the abnormal transportation service and conditions 
under which this f.0.b. shipment was handled in transit, the war- 
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ranty of suitable shipping condition set forth in the regulation, 
7 CFR 46.43(i) and (j), is inapplicable. Furthermore, there is 
nothing in the record to indicate that the celery at shipping point 
was not of merchantable quality, in violation of the warranty of 
merchantability. Accordingly, we conclude that respondent’s re- 
jection was without reasonable cause, in violation of section 2 
of the act. 


In an action by the seller for non-acceptance of produce, the 
general measure of damages is the difference between the contract 
price and the market value at the time the produce ought to have 
been accepted. Where the seller promptly and properly resells the 


produce, the resale price is considered to represent the market 
value. In such event, the seller is also entitled to recover proper 


expenses incurred in the resale. Pacific Coast Fruit Distributors, 
Ine. v. Caruso Fruit Distributors, Inc., 15 A.D. 226, 232 (1956). 


The evidence establishes that the celery had no commercial value 
above expenses. Therefore, complainant was damaged in the 
amount of $1,017.50, or the total of the f.o.b. contract price. Rep- 
aration in this amount should be awarded to complainant, with 
interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,017.50, with interest there- 
on at the rate of 6 percent per annum from February 1, 1965, 


until paid. 


Copies of this order shall be served upon the parties. 


(No. 10,705) 


PRODUCE CREDIT ASSOCIATION, INC. v. JOHN TARANTO. PACA 
Docket No. 9940. Decided July 13, 1966. 


False representations—Bankruptcy—Liability 


Where respondent obtained credit by false representations and documents, 
his subsequent discharge in bankruptcy does not discharge his liability 
for produce obtained as a result of such misrepresentations and repara- 
tion is awarded to complainant against respondent. 

Slavin & Carr, of New York, N. Y., for complainant. 

Mr. Milton Norman, of New York, N. Y., for respondent. 
Mr. James A. O’Donnell, Presiding Officer. 
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Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A formal complaint was filed on March 10, 1965. Complainant 
seeks to recover $6,994.73, which is alleged to be due from re- 
spondent in connection with various lots of fruits and vegetables 
sold to respondent by complainant’s assignors during the months 
of July, September, and October 1964. 


A copy of the report of investigation prepared by the Depart- 
ment was served on complainant’s attorney on April 21, 1965. 
A copy of the formal complaint and a copy of the report of invest- 
igation were served on respondent’s attorney on April 22, 1965. 
Respondent filed an answer on May 11, 1965, denying the material 
allegations of the complaint and alleging, as an affirmative de- 
fense, that he was discharged in bankruptcy on or about May 7, 
1965. Complainant requested an oral hearing. 


Oral hearing was held in New York City on March 11, 1966, 
at which respondent and complainant’s attorney were the only 
witnesses to appear and testify. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant, Produce Credit Association, Inc., is a corpora- 
tion whose address is 233 Broadway, New York, New York. 


2. Respondent is an individual, John Taranto, whose address 
is 1927 East 26th Street, Brooklyn, New York. At the time of 
the transactions involved herein, respondent was licensed under 


the act. 


3. Prior to March 11, 1963, and after complainant notified re- 
spondent that he did not qualify for an extension of credit by 
members of complainant association, respondent agreed to pro- 
vide a qualified guarantor of his purchases as a basis for obtain- 
ing such extension of credit. 


4. On or about March 11, 1963, respondent delivered a letter 
to complainant signed by respondent’s father, Anthony Taranto, 
who stated therein that he owned a 14-room brick residence lo- 
cated at 1927 East 26th Street, Brooklyn, New York, having a 
value of $35,000. 
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5. On or about March 12, 1963, respondent’s father, Anthony 
Taranto, executed a guaranty of the credit and account of re- 
spondent, in favor of the members of complainant association 
which included all of complainant’s assignors, as listed in Finding 
of Fact No. 6, below. On the same day, and as part of the written 
guaranty, Anthony Taranto executed a qualifying affidavit of 
surety in which he swore that his net worth amounted to $35,000. 
The amount in the affidavit of surety, however, was filled in as 
to the writing, “thirty-five thousand dollars”, by respondent. 
Both the written guaranty and the qualifying affidavit were 
given to complainant by respondent. Complainant gave a copy of 
the guaranty to each of its assignors in this case. 


6. During the months of July, September, and October 1964, 
in interstate commerce, complainant’s assignors, identified here- 
after by firm name, sold and delivered to respondent various lots 
of fruits and vegetables at the aggregate agreed prices listed 
below, all f.o.b. at the sellers’ places of business in New York City: 


Complainant’s Assignors Aggregate Agreed 
(Sellers) Prices 
Carbone Bros. & Co., Ine. $ 103.00 
Costa & Harris, Inc. 6.75 
Peter W. Gibbons & Co. 32.25 
Hess-Danziger, Inc. 17.50 
Harry Klein & Company 579.05 
Maniello Bros. & Maniello, Inc. 182.05 
Peter McClees 530.25 
Al Nagelberg & Co., Inc. 1,104.75 
J. W. Pfeiffer & Son 1,581.50 
Post & Taback, Inc. 618.63 
S. Rosenthal 408.00 
D. M. Rothman Co., Inc. 1,458.75 
J. Shapiro & Co., Inc. 117.50 
Silverstreak Distributors, Inc. 27.00 
Studstill of New York Inc. 79.75 
A. J. Weinstein & Co., Inc. 148.00 


Total $6,994.73 


7. At the time respondent furnished complainant with the 
documents referred to in Finding of Fact Nos. 4 and 5, above, 
respondent’s father, Anthony Taranto, was not worth the sum of 
$35,000 and did not own the 14-room brick residence located at 
1927 East 26th Street, Brooklyn, New York, both of which state- 
ments were known by respondent to be false and made for the 
purpose of inducing complainant’s assignors to grant respondent 
an extension of credit. 
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8. On January 19, 1965, the sellers identified by name in Find- 
ing of Fact No. 6, above, assigned to complainant all of their 
rights, title and interest, in and to the claims involved in this pro- 
ceeding. 


9. On May 7, 1965, respondent was granted a discharge in 
bankruptcy in the United States District Court for the Eastern 
District of New York. 


10. There is now due and owing to complainant from respond- 
ent the agreed purchase prices for the fruits and vegetables in- 
volved herein, totaling $6,994.73, no part of which has been paid. 


11. The formal complaint was filed on March 10, 1965, which 
was within 9 months after the causes of action herein accrued. 


CONCLUSIONS 


Respondent in his answer, as well as in his testimony at the 
hearing, relies upon his discharge in bankruptcy as a release 
from all liability herein to complainant, as assignee. Ordinarily, 
such a discharge would be effective as to the claims presented 
herein under the provisions of the bankruptcy statute, 11 U.S.C. 
35(a). Here, however, the charge is made in the complaint that 
respondent and his father, Anthony, acting in concert, made 
false and fraudulent statements as to condition and worth of the 
father and his ownership of real property, and that respondent, 
in effect, obtained the produce involved herein as the result of 
such action. 


Debts not affected by a discharge in bankruptcy include those 
which are liabilities for obtaining property by false pretenses or 
false representations, 11 U.S.C. 35(a) (2). Thus we have the 
question whether the debts arose as a result of respondent’s 
false representations, as alleged in the complaint. If our answer 
is in the affirmative, then it follows that the discharge in bank- 
ruptcy would not preclude entry of an order favorable to com- 
plainant. Personal Finance Co. v. Hadden, 142 F. 2d 896 (6th 
Cir. 1944), cert. denied, 323 U.S. 752 (1944). Watts v. Ellithorpe, 
135 F. 2d 1 (1st Cir. 1943). 


At the hearing, both parties had an opportunity to offer evi- 
dence in support of the issues framed by their pleadings. Since 
respondent in his answer denied all the material allegations of 
the complaint, the burden of proving such allegations, by a pre- 
ponderance of the evidence, rested upon complainant. In our 
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opinion this burden is sustained by complainant, which offered 
both oral and documentary evidence as proof of the material al- 
legations set forth in the complaint, including the charge of false 
and fraudulent statements. Respondent’s evidence consisted of 
his testimony at the hearing, which testimony, in our opinion, 
fails to refute or rebut the evidence offered by complainant. Ac- 
cordingly, we conclude that complainant has sustained its burden 
of proving the allegations of its complaint. 


Having accepted the shipments of fruits and vegetables, re- 
spondent became liable to complainant for the agreed purchase 
prices thereof, $6,994.73. His failure to pay this sum to com- 
plainant is in violation of section 2 of the act, for which repara- 
tion should be awarded with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $6,994.73, with interest there- 
on at the rate of 6 percent per annum from November 1, 1964, 
until paid. 


Copies of this order shall be served upon the parties. 


(No. 10,706) 


SUWANNEE RIVER VALLEY PRODUCE Co. v. SAM LASKY. PACA 
Docket No. 2-113. Decided July 15, 1966. 


Failure to file answer after reopening—Prior order reinstated 
Decision by Thomas J. Flavin, Judicial Officer 


ORDER REINSTATING PRIOR ORDER 


In this proceeding under the Perishable Agricultural Commodi- 
ties Act, 1930, as amended (7 U.S.C. 499a et seq.), a default order 
was issued May 2, 1966, awarding reparation to complainant 
against respondent. On May 4, 1966, such order was stayed to 
enable respondent to file a motion to reopen the proceeding after 
default in the filing of an answer pursuant to section 47.25 (e) 
of the rules of practice (7 CFR 47.25 (e)). Respondent filed such 
a motion and complainant filed a reply thereto. On May 26, 1966, 
respondent’s motion was granted, his default in the filing of an 
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answer was set aside, the order of May 2, 1966, was vacated and 
respondent was given additional time within which to file an 
answer to the complaint. Respondent has failed to do so. Accord- 
ingly, the default order of May 2, 1966, is hereby reinstated ex- 
cept that the reparation awarded therein shall be paid within 30 
days from the date of this order. 


(No. 10,707) 


TREASURE VALLEY GROWERS & SALES, INC. v. HORVITZ BROTHERS. 
PACA Docket No. 2-144. Decided July 15, 1966. 


Undisputed amount 
Decision by Thomas J. Flavin, Judicial Officer 


ORDER REQUIRING PAYMENT OF UNDISPUTED AMOUNT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
In a formal complaint filed on January 14, 1966, complainant 
seeks reparation against respondent in the amount of $4,800.00, 
in connection with transactions involving the shipment of five 
carloads of onions in interstate commerce. 


A copy of the formal complaint was served upon respondent, 
who requested and was granted an extension of time within which 
to answer. Respondent failed to file his answer within this ex- 
tended time, and was therefore in default. 


Respondent moved to reopen the proceeding, complainant as- 
sented thereto, and respondent’s default in the filing of an answer 
was set aside. Respondent filed an answer to the complaint, ad- 
mitting the transactions as alleged but denying liability for the 
full amount claimed. In his answer, respondent claims two credits 
totaling $789.36, and, in effect, admits that he owes complainant 
the balance of $4,010.64. 


It is provided, in Section 7(a) of the Act+(7 U.S.C. 499g), in 
part, as follows: 


“* * * Tf, after the respondent has filed his answer to the 
complaint, it appears therein that the respondent has admit- 
ted liability for a portion of the amount claimed in the com- 
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plaint as damages, the Secretary * * * may issue an order 
directing the respondent to pay to the complainant the undis- 
puted amount on or before the date fixed in the order * * *” 


Accordingly, under authority of the statute quoted above, re- 
spondent shall pay to complainant, as an undisputed amount, 
$4,010.64. Payment in this amount shall be made within 30 days 
from the date of this order, with interest thereon at the rate of 
6 percent per annum from October 1, 1965, until paid. 


Respondent’s liability for payment of the disputed amount is 
left for subsequent determination in the same manner and under 
the same procedure as if no order for the payment of the undis- 
puted amount had been issued. 


Copies of this order shall be served upon the parties. 


(No. 10,708) 


CALIFORNIA FRUIT EXCHANGE v. PETER CONDAKES COMPANY. 
PACA Docket No. 9846. Decided July 22, 1966. 


Novation—Damages—Not_ established—Acceptance—Liability 


Where respondent accepted shipment of plums by diversion and failed to 
establish new agreement or breach of contract, respondent liable for 
balance owing on purchase price. 


Mr. T. C. Curry, Bureau of Service, Grower-Shipper Vegetable Association, 
Salinas, Cal., for complainant. 
Mr. W. A. Hilgeson, of Forest Park, IIll., for respondent. 
Mr. James A. O’Donnell, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant asked for rep- 
aration in the amount of $3,250 as the unpaid invoice price of a 
carload of plums sold to respondent in September 1964. 


A copy of the complaint and a copy of the Department’s report 
of investigation were served upon respondent on June 2, 1965. 
Complainant’s representative was served with a copy of the in- 
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vestigation report on June 7, 1965. Respondent filed an answer 
on July 16, 1965, alleging that the plums were not in suitable ship- 
ping condition but were of inferior quality, stale, overripe, soft, 
and had been held in storage for almost one full month before 
shipment. Respondent also avers that upon arrival and protest 
made by respondent, complainant agreed that the car of plums 
should be diverted to New York City for sale at auction. Respond- 
ent requested an oral hearing. 


Oral hearing was held at Boston, Massachusetts, on December 
3, 1965. Respondent was represented by counsel and offered the 
testimony of two witnesses. Complainant was not represented 
and no witnesses appeared to testify in its behalf. The deposition 
testimony of one complainant witness was received in evidence. 
Both parties filed briefs. 


FINDINGS OF FACT 


1. Complainant, California Fruit Exchange, is a corporation 
whose address is Post Office Box 2038, Sacramento, California. 


2. Respondent is a partnership composed of John P. Condakes, 
George P. Condakes, James P. Condakes, Leo P. Condakes and 


Pauline Condakes, doing business as Peter Condakes Company, 
whose address is 453 C Street, Boston, Massachusetts. At the 
time of the transaction involved herein, respondent was licensed 
under the act. 


3. On or about September 8, 1964, in the course of interstate 
commerce and by oral contract, complainant sold to respondent a 
carload of Camel Brand President plums, consisting of 1,000 
crates and having a manifest of sizes as follows: 17 crates 3x4, 
328 crates 3x4x4, and 655 crates 4x4, all at the agreed price of 
$3.25 per crate, f.o.b. Colfax, California, or a total invoice price 
of $3,250. The contract, which was negotiated by complainant’s 
salesman, William E. Stromick, and respondent’s partner, James 
Condakes, called for shipment to be made on September 9, 1964, 
to respondent at Boston, Massachusetts. 


4. On September 9, 1964, complainant shipped 1,000 crates of 
plums from Colfax, California, in car PFE 5292, to respondent 
at Boston, Massachusetts. The shipment arrived at Boston on or 
about September 18, 1964, and was jointly inspected at 5:30 a.m. 
on that day by the National Perishable Inspection Service, Inc. 
(NPIS), and the Railroad Perishable Inspection Agency (RPIA). 
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5. The NPIS inspection certificate described the load as having 
shifted from A to B-end of the car, with 1 to 2 inches of space 
between the A-bunker wall and adjacent tier. The inspector found 
an average of 4 percent serious damage by bruising in good order 
packs; an average of between 17 and 18 percent soft ripe; 45 to 
50 percent full ripe, with the balance firm ripe; 3 to 5 percent 
serious defects; and a range of 0 to 8, average between 2 and 3 
percent Blue Mold decay. The RPIA certificate reads practically 
the same. 


6. On or about September 18, 1964, respondent reconsigned 
car PFE 5292 from Boston, Massachusetts, to Victor Joseph & 
Son, Inc., at New York City. The shipment was inspected at New 
York City by the McCabe Inspection Service, Inc., on September 
20 and 21, 1964. The certificate of the McCabe inspector showed 
that as of 4:00 p.m. on September 20, 1964, the load had “shifted 
1 to 4 inches from A end, doorwards with A side of center gate 
broken and crates toppled into center gate.” As of 3:50 a.m. on 
September 21, 1964, the inspector described the condition of the 
plums as follows: 


“Light to medium reddish purple, 40% dark purple color, 
25% green tinged. Firm to 35% firm ripe. 20% ripe. 2 to 
20% average 10% soft. 6 to 32% average 15% light shrivel- 
ling at stem end. 0 to 4% average 1% decay.” 


The inspection certificate notes protest made for shift and dam- 
aged condition, and refers to RPIA breakage records as showing 
“38 made good, 3 bad order, and 2 part out.” 


7. The plums in car PFE 5292 were resold at public auction in 
New York City through Victor Joseph & Son, Inc. Respondent 
has paid complainant an undisputed amount of $973.22. 


8. There is now due and owing from respondent to complainant 
the sum of $2,276.78, representing the difference between the 
agreed purchase price of $3,250 and the undisputed amount of 
$973.22 paid to complainant by respondent. 


9. The formal complaint was filed November 9, 1964, which 
was within 9 months after the cause of action accrued. 
CONCLUSIONS 


Complainant alleges a sale made to respondent of 1,000 crates 
of Camel Brand President plums at $3.25 per crate, f.o.b. ship- 
ping point. Respondent avers that the plums were not of the kind 
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warranted but were of inferior quality, stale and overripe, soft, 
and had been held in storage for almost one full month before 
shipment. 


The record is not clear as to the exact warranty claimed by 
respondent. In the course of the Department’s investigation, re- 
spondent took the position that complainant represented the car 
of plums as being of superior quality and condition, and as an 
extra good car of plums. Later, upon filing the formal answer, 
respondent denied that the plums were of the kind warranted 
but made no mention of what the warranty consisted. Finally, 
at the hearing, respondent witness, James Condakes, testified to 
different representations made by complainant, such as “premium 
quality and condition,” “good car of plums,” and “premium 
quality and condition and manifest.” Condakes also testified that 
he would have bought the plums even if he had known they had 
been in storage for about a month. 


We find it unnecessary to decide whether complainant furnished 
any of the warranties claimed, for even if there were such war- 
ranties and a breach thereof, respondent has failed to establish 
what damages, if any, were suffered. For the same reason, it is 
also unnecessary to decide whether the implied warranty of suit- 
able shipping condition applied and was breached. 


Respondent appears to be claiming the existence of a new agree- 
ment entered into after the car of plums reached Boston whereby 
respondent would divert the car to New York City and there have 
the plums sold at auction for the account of complainant and re- 
spondent. James Condakes testified that following his inspection 
of the plums upon arrival of the car at Boston and complaint 
made of overripe and soft condition to complainant’s salesman, 
William Stromick, they both agreed the car should be sent to 
New York City, but when asked whether it was agreed the ship- 
ment was to be sold “for the account of both of you,” he replied 
that “both agreed to send the car to New York but iron out the 
details later on the loss of the car, if any.” Condakes testified 
that for the last ten years respondent’s business relations with 
complainant have been excellent in handling the purchase and sale 
of 140 to 165 cars of produce each year. This witness also testi- 
fied that in the past whenever a dispute arose over a particular 
shipment, an amicable adjustment was always reached by the 
parties, and that is what he expected to happen in the present 
case, namely, respondent would remit the net proceeds and then 
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work out an adjustment with complainant. In his deposition, 
Stromick testified that the only complaint received from Con- 
dakes was that the plums seemed to be slightly on the ripe side. 
According to Stromick, he never agreed with Condakes to sell 
the plums on the New York market and at no time was there any 
modification or rescission of the original contract of sale after 
arrival of the car at Boston. From the evidence we conclude that 
there was no new agreement. It appears that while the panties 
may have discussed the condition of the plums found at Boston 
and the possibility of selling to better advantage at auction in 
New York City, respondent, on its own, reconsigned the car to 
New York City, resold the plums, and remitted the net proceeds, 
all in the expectation that respondent would be granted an allow- 
ance by complainant in adjustment of the matter. 


Having diverted the car from Boston to New York City, re- 
spondent is deemed to have accepted the shipment. In this con- 
nection, the regulations, section 46.2(dd) (1), define “acceptance” 
to mean “any act by the consignee signifying acceptance of the 
shipment, including diversion. . .” 


Based upon its acceptance of the plums, respondent became 
liable for the purchase price, less the damages, if any, resulting 
from a breach of contract on the part of complainant. Respond- 
ent had the burden of proving both the breach and the damages by 
a preponderance of the evidence. Assuming that there was a 
breach on complainant’s part, either as to an expressed warranty 
or the implied warranty of suitable shipping condition, the meas- 
ure of damages would be the difference between the market value 
of the plums at Boston if they had been as warranted and the 
market value of the plums actually received at Boston. No ac- 
ceptable evidence as to either value was offered by respondent. 
While Condakes testified that on or about arrival time, prices 
from $4.25 to $4.50 were being quoted on the Boston market, 
such testimony is too vague and indefinite to be considered as 
establishing what the market value of the shipment would have 
been at the time if it had met contract requirements. The real 
problem, however, would be to determine the market value of the 
plums actually delivered at Boston. There is evidence that the 
shipment was damaged in transit between Boston and New York, 
which damage would not be chargeable to complainant. Further- 
more, the auction return was not introduced in evidence and there 
is a question as to whether the plums were promptly and properly 
sold. 
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It is concluded that respondent’s failure to pay to complainant 
the balance of the purchase price for the carload of plums, 
$2,276.78, is in violation of section 2 of the act. Reparation should 
be awarded to complainant in that amount, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $2,276.78, with interest there- 
on at the rate of 6 percent per annum from October 1, 1964, until 
paid. 

Copies hereof shall be served upon the parties. 


(No. 10,709) 


W & M Propuce Co. INc. v. R & R PRODUCE COMPANY. PACA 
Docket No. 2-105. Decided July 22, 1966. 


Weight specifications—Breach not established—Jurisdiction 


Where breach of contract as to weight specifications not established in ship- 
ment of potatoes accepted by respondent, respondent not entitled to 
deduction for alleged short weight. As to respondent’s counterclaim for 
damages against complainant for alleged false arrest in connection with 
this transaction, the Secretary has no jurisdiction over such cause of 
action. 

Dickinson & Dickinson, of Cape Charles, Va., for complainant. 

Goldstein & Goldstein, of Worcester, Mass., for respondent. 
Miss Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 
tion against respondent in the amount of $320 in connection with 
a transaction involving a shipment of potatoes in interstate com- 
merce. 


A copy of the formal complaint, together with a copy of the 
Department’s report of investigation, was served upon respond- 
ent. A copy of the report of investigation was also served upon 
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complainant. Respondent filed an answer, denying liability for 
the amount claimed and asserting a counterclaim against com- 
plainant. Complainant filed an answer to the counterclaim, 
denying liability to respondent for the amount claimed therein. 


Since the amount involved, in either the complaint or the count- 
erclaim, does not exceed $1,500, the issues were submitted under 
the shortened method of procedure provided by the Rules of 
Practice. Pursuant to such procedure, the parties were given 
opportunity to submit additional] evidence in the form of opening 
and answering statements. Complainant did not file an opening 
statement, but submitted its case on the basis of the complaint 
and attached exhibits and the report of investigation. Respondent 
did not file an answering statement, but subsequently submitted 
a brief. 


FINDINGS OF FACT 


1. Complainant, W & M Produce Co. Inc., is a corporation 
whose address is Bayview, Virginia. At the time of the trans- 
action involved herein, complainant was licensed under the Act. 


2. Respondent is a partnership composed of Don Leonard Ran- 
dall and Denise Ethel Randall, doing business as R & R Produce 
Company, whose address is P. O. Box 352, East Brookfield, Mass- 
achusetts. At the time of the transaction involved herein, re- 
spondent was not licensed, but was operating subject to license 
under the Act. Respondent subsequently obtained a license, issued 
September 15, 1965. 


3. On or about July 10, 1965, in the course of interstate com- 
merce and by oral contract, complainant sold to respondent 2,000 
10-pound bags of U.S. No. 1 potatoes, at 7714¢ per bag, for a 
total price of $1,550, and 300 50-pound bags, at $3.30 per bag, or 
a total price of $990, making a total invoice price of $2,540, f.o.b. 
Virginia shipping point. 

4. On July 10, 1965, complainant shipped from loading point 
in the State of Virginia to respondent at North Brookfield, Mass- 
achusetts, the potatoes referred to in Finding of Fact 3 in a truck 


furnished by respondent and bearing Massachusetts License No. 
TT 63798. 


5. Respondent accepted the potatoes upon arrival at destina- 
tion, and subsequently paid complainant $2,220, leaving a balance 
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due on the purchase price of $320, no part of which respondent 
has paid. 


6. The formal complaint was filed on December 13, 1965, which 
was within 9 months after accrual of the cause of action herein. 


CONCLUSIONS 


In the counterclaim filed with the answer, respondent admits 
the purchase and sale of the potatoes as alleged, but contends 
that upon arrival, on or about July 12, 1965, spot checking dis- 
closed short weight in the bags of potatoes. Respondent further 
claims that it removed the entire load to its warehouse and weigh- 
ed each bag, which showed an average of 1 to 114 pounds short 
weight. Respondent claims that the “standard” weight for 10- 
pound bags of potatoes is 10 pounds, 4 ounces, and states that the 
entire load was rebagged by respondent to bring the bags up to 
10 pounds, 4 ounces. 


Since respondent accepted the potatoes upon arrival, it became 
liable for the entire purchase price, subject to its right to any 
damages it may have sustained by reason of any breach of the 
contract on the part of complainant. There is no evidence to in- 
dicate that respondent made any complaint to complainant con- 
cerning the quality or condition of the potatoes, or that it con- 
tacted complainant relative to the alleged shortage until July 26, 
1965, when respondent sent complainant a letter which reads, in 
part, s follows: “Enclosed you will find a cashiers check in the 
amount of $2,220.00 for potatoes received July 10. You will note 
that I have taken the liberty of deducting $320.00 from your 
statement for shortage, breakage and being underweight. Due 


to these factors I feel I have been very lenient on your behalf, 
and I think you will agree.” 


Admittedly, the contract called for 2,000 10-pound bags of 
potatoes. In the absence of any evidence that complainant was 
informed at the time of the transaction that rules, regulations, 
or standards at destination point required that the bags contain 
10 pounds, 4 ounces, complainant cannot be charged with such 
knowledge or held responsible if the bags fajled to meet those 
standards. In any event, evidence in the record shows that the 
potatoes at shipping point were weighed on Government inspected 
scales at 10 pounds, 8 ounces, plus the bag, and that respondent’s 
Don Randall was in complainant’s shed and saw the potatoes 
graded and weighed and loaded on to respondent’s truck. On the 
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basis of the evidence before us, we conclude that respondent has 
failed to establish any breach of the contract by complainant. 
We further conclude that respondent’s failure to pay complainant 


the full purchase price for the potatoes was in violation of Sec- 
tion 2 of the Act. 


In addition to alleged damages claimed by respondent in con- 
nection with the subject potatoes, respondent requests damages 
against complainant for an alleged false arrest. The Department 
has no jurisdiction over such cause of action. 


Complainant should be awarded reparation against respondent 
in the amount of $320, with interest, and respondent’s counter- 
claim should be dismissed. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $320, with interest thereon at 
the rate of 6 percent per annum from August 1, 1965, until paid. 


The counterclaim is hereby dismissed. 


Copies of this order shall be served upon the parties. 


(No. 10,710) 


WHOLESALE PRODUCE SUPPLY Co. v. JUHL & SON PRODUCE Co. 
PACA Docket No. 2-190. Decided July 22, 1966. 


Undisputed amount 
Decision by Thomas J. Flavin, Judicial Officer 


ORDER REQUIRING PAYMENT OF UNDISPUTED AMOUNT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
In a formal complaint filed on November 29, 1965, complainant 
seeks reparation against respondent in the amount of $1,486.80 
in connection with multiple transactions involving the shipment 
of perishable agricultural commodities in interstate commerce. 


A copy of the formal complaint and a copy of the Department’s 


report of investigation were served upon respondent, A copy of 
the report of investigation was also served upon complainant. 
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Respondent has filed an answer to the complaint, which in effect 
admits that it owes the amount of $116.15 on its account with 
complainant. 


It is provided, in Section 7(a) of the Act (7 U.S.C. 499g), in 
part, as follows: 


“* * * Tf, after the respondent has filed his answer to the 
complaint, it appears therein that the respondent has admit- 
ted liability for a portion of the amount claimed in the com- 
plaint as damages, the Secretary * * * may issue an order 
directing the respondent to pay to the complainant the un- 
disputed amount on or before the date fixed in the order 


* * *? 


Accordingly, under authority of the statute quoted above, re- 
spondent shall pay to complainant, as an undisputed amount, 
$116.15. Payment in this amount shall be made within 30 days 
from the date of this order, with interest thereon at the rate of 
6 percent per annum from August 1, 1965, until paid. 


Respondent’s liability for payment of the disputed amount is 
left for subsequent determination in the same manner and under 
the same procedure as if no order for the payment of the undis- 
puted amount had been issued. 


Copies of this order shall be served upon the parties. 


ORDERS ISSUED BY THOMAS J. FLAVIN, JUDICIAL OFFICER 


a, pe 


DISMISSAL—MOTION OF PARTIES 
(No. 10,711) 


SAM LOFARO v. HERMAN MICHAELSON, INC. PACA Docket No. 
2-70. Order issued July 15, 1966. 


ET we 


DISMISSAL—SETTLEMENT BETWEEN‘ PARTIES 


(No. 10,712) 


Oo 


PAN-AMERICAN FRUIT COMPANY v. HALEM HAzzouRI. PACA 
Docket No. 2-19. Order issued July 11, 1966. 
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(No. 10,713) 


THOMAS F. WIDDOWSON Co. v. DAN E. FRIESEN. PACA Docket 
No. 2-82. Order issued July 13, 1966. 


REPARATION AWARDED—ADMISSION OF LIABILITY 
(No. 10,714) 


CHARLES SILL COMPANY v. SCHWARTZ BROTHERS COMPANY. 
PACA Docket No. 2-180. Reparation of $21,354.07 with 6 
percent interest from August 1, 1965, awarded complainant 
against respondent in order issued July 22, 1966. 


(No. 10,715) 


BROWN & HILL TOMATO SHIPPERS, INC. v. RIO BRAVO PRODUCE, 
Inc. PACA Docket No. 2-175. Reparation of $1,395 with 6 
percent interest from December 1, 1965, awarded complain- 
ant against respondent in order issued July 5, 1966. 


REPARATION AWARDED—DEFAULT ORDER 
(No. 10,716) 

JOHN M. EVANS PRODUCE Co. v. RIO BRAVO PRODUCE, INC. PACA 
Docket No. 2-172. Reparation of $944 with 6 percent interest 
from November 1, 1965, awarded complainant against re- 

| spondent in order issued July 5, 1966. 


(No. 10,717) 


VAN BUREN COUNTY FRUIT EXCHANGE, INC. v. ARNOLD PRODUCE 
| Co. PACA Docket No. 2-163. Reparation of $10,554.72 with 
) 


6 percent interest from April 1, 1966, awarded complainant 
against respondent in order issued July 5, 1966. 
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(No. 10,718) 


DEERFIELD GROVES COMPANY v. RIO BRAVO PRODUCE, INC. PACA 
Docket No. 2-177. Reparation of $345.25 with 6 percent in- 
terest from February 1, 1966, awarded complainant against 
respondent in order issued July 11, 1966. 


(No. 10,719) 


SOUTH BAY FARMERS COOPERATIVE ASSN. v. RIO BRAVO PRODUCE, 
Inc. PACA Docket No. 2-179. Reparation of $1,162.50 with 
6 percent interest from January 1, 1966, awarded complain- 
ant against respondent in order issued July 11, 1966. 


(No. 10,720) 


A. J. WEINSTEIN & Co., INC. v. SWIMMER PRODUCE Co., INC. 
PACA Docket No. 2-187. Reparation of $242.25 with 6 per- 
cent interest from November 1, 1965, awarded complainant 
against respondent in order issued July 12, 1966. 


(No. 10,721) 


CHEROKEE PACKING COMPANY v. R10 BRAVO PRODUCE, INC. PACA 
Docket No. 2-178. Reparation of $2,863.89 with 6 percent 
interest from January 1, 1966, awarded complainant against 
respondent in order issued July 12, 1966. 


(No. 10,722) 

D. A. LANAS & SON v. ANTON JENNARO, INC. PACA Docket No. 
2-188. Reparation of $151.25 with 6 percent interest from 
July 1, 1965, awarded complainant against respondent in 
order issued July 12, 1966. 


(No. 10,723) 


HARDEN FARMS OF CALIFORNIA v. RIO BRAVO PRODUCE, INC. PACA 
Docket No. 2-176. Reparation of $746.40 with 6 percent in- 
terest from August 1, 1965, awarded complainant against 
respondent in order issued July 12, 1966. 
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(No. 10,724) 


PANAMA BANANA DIST. COMPANY v. ANTON JENNARO, INC. PACA 
Docket No. 2-186. Reparation of $312.50 with 6 percent in- 
terest from February 1, 1966, awarded complainant against 
respondent in order issued July 12, 1966. 


(No. 10,725) 


P. G. SACKENREUTHER v. POOL PRoDUCE. PACA Docket No. 2-185. 
Reparation of $2,485 with 6 percent interest from October 1, 
1965, awarded complainant against respondent in order is- 
sued July 12, 1966. 


(No. 10,726) 


Six L’s PACKING COMPANY, INC. v. MADONIA PRODUCE Co., a/t/a 
KINGS CHOICE TOMATOES. PACA Docket No. 2-184. Repa- 
ration of $2,138.50 with 6 percent interest from August l, 
1965, awarded complainant against respondent in order is- 
sued July 12, 1966. 


(No. 10,727) 


VICTOR FRUIT GROWERS, INC. v. RIO BRAVO PRODUCE, INC. PACA 
Docket No. 2-183. Reparation of $760 with 6 percent interest 
from December 1, 1965, awarded complainant against re- 
spondent in order issued July 13, 1966. 


(No. 10,728) 
EDWARD L. FRosT & COMPANY v. LABEL PRODUCE Co. PACA 
Docket No. 2-189. Reparation of $300 with 6 percent in- 


terest from November 1, 1965, awarded complainant against 
respondent in order issued July 14, 1966. 


(No. 10,729) 


LUIS ESCOBEDO v. MAGIC VALLEY PRODUCE COMPANY. PACA 
Docket No, 2-126. Reparation of $1,122.64 with 6 percent 
interest from May 1, 1965, awarded complainant against re- 
spondent in order issued July 20, 1966. 
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(No. 10,730) 


BARR PACKING COMPANY v. RIO BRAVO PRODUCE, INC. PACA 
Docket No. 2-197. Reparation of $3,353.40 with 6 percent 
interest from November 1, 1965, awarded complainant 
against respondent in order issued July 22, 1966. 


(No. 10,731) 


BONANZA PRODUCE, INC. v. RIO BRAVO PRODUCE, INC. PACA 
Docket No. 2-199. Reparation of $3,235.66 with 6 percent 
interest from October 1, 1965, awarded complainant against 
respondent in order issued July 22, 1966. 


(No. 10,732) 


GEORGE GURDA & SONS FARMS v. LouIS EDWARDS. PACA Docket 
No. 2-195. Reparation of $1,783.02 with 6 percent interest 
from December 1, 1965, awarded complainant against re- 
spondent in order issued July 22, 1966. 


(No. 10,733) 


OSCEOLA FRUIT DISTRIBUTORS v. RIO BRAVO PRODUCE, INC. PACA 
Docket No. 2-196. Reparation of $368.75 with 6 percent in- 
terest from November 1, 1965, awarded complainant against 
respondent in order issued July 22, 1966. 


(No. 10,734) 


SOUTHMOST VEGETABLE Coop. ASSOCIATION v. A. L. DOUGLAS. 
PACA Docket No. 2-194. Reparation of $1,245.75 with 6 
percent interest from May 1, 1965, awarded complainant 
against respondent in order issued July 22, 1966.. 


(No. 10,735) 


TALBOTT FARMS, INC. v. HOWLAND PRODUCE. PACA Docket No. 
2-198. Reparation of $493.36 with 6 percent interest from 
May 1, 1964, awarded complainant against respondent in 
order issued July 22, 1966. 
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(No. 10,736) 


A. P. Dimon & Son, INC. v. C. R. B. Co. OF SCHENECTADY, INC. 
PACA Docket No. 2-202. Reparation of $4,239.50 with 6 
percent interest from December 1, 1965, awarded complain- 
ant against respondent in order issued July 26, 1966. 


(No. 10,737) 


J. F. MACNULTY, INC. v. CAMP & Co., INc. PACA Docket No. 2- 
203. Reparation of $385 with 6 percent interest from August 
1, 1965, awarded complainant against respondent in order 
issued July 26, 1966. 


(No. 10,738) 


PEPPLE PRODUCE Co. v. RIO BRAVO PRODUCE, INC. PACA Docket 
No. 2-201. Reparation of $2,193.02 with 6 percent interest 
from October 1, 1965, awarded complainant against respond- 
ent in order issued July 26, 1966. 


(No. 10,739) 


W. E. McGILbvray, INC. v. C.R.B. Co. OF SCHENECTADY, INC. 
PACA Docket No. 2-204. Reparation of $1,837.50 with 6 
percent interest from July 1, 1965, awarded complainant 
against respondent in order issued July 26, 1966. 


(No. 10,740) 


YAKIMA FRUIT & COLD STORAGE Co. v. WATSONVILLE PIE APPLE 
PROCESSING Co. PACA Docket No. 2-200. Reparation of 
$500 with 6 percent interest from August 1, 1965, awarded 
complainant against respondent in order issued July 26, 1966. 


(No. 10,741) 


FLORIDA TREE RIPE FRUIT Co., INC. v. JOHN DAVID ForD, JR. 
PACA Docket No. 2-207. Reparation of $2,185.90 with 6 
percent interest from January 1, 1966, awarded complainant 
against respondent in order issued July 28, 1966. 
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(No. 10,742) 


M. ROTH AND SONS OF FLORIDA v. UNITED BANANA DISTRIBUTING 
Co., INc. PACA Docket No. 2-209. Reparation of $1,000 
with 6 percent interest from March 1, 1966, awarded com- 
plainant against respondent in order issued July 28, 1966. 








